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COURT OF APPEALS OF NABYLAND 
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RULBS OF PRACTICE AND PROCEDURE 

INTERIM REPORT 

of the 

SPECIAL SUB-COMMITTEE ON 

PATTERN JURY INSTRUCTIONS 
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Honorable John B. Qray, Jr. 
Chairman,  Rules Committee 
Court of Appeals of Maryland 

Dear Judge Gray: 

The Subcommittee on Pattern Jury Instructions submits herewith 

an Interim Report on Its work to date. 

1. "Hie special subcommittee, charged with the formula- 

tion of Pattern Jury Instructions, was appointed pursuant to 

a decision of the Rules Committee, made January 4, 1963» 

while that subcommittee was In Africa.  It began Its work In 

October 1963, when an office was obtained at 1008 Aurora 

Federal Building, Baltimore, Maryland. Used furniture was ob- 

tained from the Attorney General's Office, and a partial set 

of the Maryland Reports, from about 100 Md to date, was 

furnished by the Attorney General. The subcommittee also ob- 

tained pattern Jury Instructions now In use In California, 

Illinois, Wisconsin, Minnesota, Michigan and the District of 

Columbia, and the manual on Jury Instructions In Federal Criminal 

Cases (1964). 

2. Personnel 

Professor John W. Ester of the Law School of the 

University of Maryland was employed to act on a part-time 

basis as Reporter. Mrs. Edith W. Fine, a graduate of the 



Harvard law School and formerly Professor of law at the Uni- 

versity of Puerto Rico, was employed as Assistant Reporter 

to assist Professor Ester on a part-time basis. Thereafter, 

the following students at the Maryland Law School were also 

employed to assist in abstracting cases and classifying the 

results on a card index system: Mr. Louis Friedman and Mr. 

Dennis Belman.  Professor Ester found that his work at the 

law school was too heavy for him to continue to work on 

pattern instructions, and although he did valuable work until 

the end of 1963, he has been unable to continue since January. 

Mrs. Pine has done excellent work, but because of her husband's 

having to leave Baltimore, she will be unable to continue after 

June 1, 1964. 

3. Work Done 

The work done by the committee thus far may be sum- 

marized under three heads. 

a. The first project was to examine each volume of 

the Maryland Reports, in reverse order of time, starting with 

229 Md. and working back to about 130 Md.  Every case was ex- 

amined, and notes were made of the decisions under the follow- 

ing general headings: 

i.  General Principles of Jury's Functions. 

11. Motor Vehicle Cases. 

There is now a file of several hundred cards, classi- 

fied as to subject matter, which are to be used as the basis of 
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authority for projected Instructions. 

b. The subconmlttee then drafted an outline or 

"skeleton" of the various subjects comprising the field, with 

Index or key numbers for paragraphs on each special topic. 

This outline consists of 10 large divisions or "chapters" and 

Is subdivided Into about 200 separate topics. The outline, 

which Is still In tentative form, was shown to the Rules Com- 

mittee at the meeting of February 21, 1964.  It has been modi- 

fied from time to time and a copy of Its present form Is 

attached hereto.  The outline Indicates the basis on which the 

case cards have been arranged. 

At the meeting on February 21st, It appeared that the 

Rules Committee felt that the project so outlined was too de- 

tailed, and that the subcommittee should confine Itself to 

general principles.  It was directed (Minutes p. 2) - 

"to prepare general Instructions pertaining to 
automobile tort cases and preliminary and cautionary 
Instructions of a general nature applicable In all 
types of litigation at law.  Further, that the pattern 
Instructions should be largely of a definitive nature 
and applicable to negligence cases In the broad sense. 
Specific Instructions on specific factual situations 
should be avoided except for those which are more or 
less common and repetitious In negligence cases, and 
even then the pattern Instructions should be stated 
In broad terms. 

"The committee was of the opinion that the detailed 
classification and cataloguing of the cases by the 
subcommittee should be continued, and the Informative 
accumulation used as citations following pattern 
Instructions to which related. Illustrating the varia- 
tions or refinements that may be encountered." 

c. The subcommittee, believing that In order to under- 
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stand the situation fully, it was necessary to prepare con- 

crete examples of instructions, then prepared tentative 

drafts of instructions under about 40 topics. These have 

been done in a number of instances on two theories, uz. 

Broad and Detailed, in order to compare their relative values. 

Examples of such tentative drafts discussed below are given 

below. 

About one/third of the topics can be eliminated, if it 

appears desirable, by omitting chapters "200 Evidence," 

"800 Damages," "900 Closing Instructions" and "1100 Rules 

for Judicial Action." 

In preparing draft instructions, the subcommittee has not 

adopted a final form or style. This of course must be done 

in the end, and there are a number of different ways of phras- 

ing each proposition as a guide to the Judge in instructing 

the Jury.  For example, we have not decided whether every 

question should be phrased singly or in the alternative, i.e., 

"whether the defendant failed to exercise reasonable care," 

as opposed to "whether or not the defendant failed to exercise 

reasonable care." 

Nor have we commenced every instruction with the words 

"I instruct you that  ". 

Our effort has been to use simple, informal phrases which 

express the law accurately in a form more intelligible to lay- 

men than either the opinions of the Judges or the headnotes of 

the reporters. 
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4.  Samplesof Broad and Detailed Instructions. 

An example of the contrast between a Broad and a De- 

tailed treatment of a single topic Is furnished by the topic 

"579 Boulevard Intersection." 

Our draft of a Broad Instruction Is as follows: 

579 BOULEVARD INTERSECTION 

The law requires that the driver of a vehicle approach- 
ing a stop sign at a boulevard shall both (1) come to a full 
stop, and (2) yield the right-of-way to a vehicle on an Inter- 
secting highway. 

Failure to do either by the driver on the unfavored 
highway constitutes negligence, and If such failure contributed 
substantially to an accident with a car on the favored highway, 
you should find the driver who violated the rule negligent. 

(225/339) 
(226/198) 

Our draft of a Detailed Instruction on the same topic 
Is as follows: 

579 BOULEVARD INTERSECTION 

a.  Basic Duty - 

The law requires that the driver of a vehicle 
approaching a stop sign at a boulevard shall both (1) come to 
a full stop, and (2) yield the right-of-way to a vehicle on 
an Intersecting highway. 

Failure to do either by the driver on the un- 
favored highway constitutes negligence, and If such failure con- 
tributed substantially to an accident with a car on the favored 
highway, you should find the driver who violated the rule negli- 
gent. 

b.  Excessive Speed or Position of Favored Vehicle - 

An unfavored driver who enters a boulevard without 
giving the right-of-way to a vehicle on the boulevard Is not ex- 
cused by: 



(1) Excessive speed of the vehicle on the 
boulevard, 

[225/526 
187/174 
229/159 
217/84 

! 165/32 

(2) The fact that the vehicle on the boulevard 
was on the wrong side of the road, or In the 
wrong lane. 

(225/526) 
(209/526) 

c. Stop Sign and Red Light Same - 

The effects of a stop sign and a red traffic light 
are the same with respect to duties under the boulevard law. 

(225/112) 

d.  Slow Sign - 

A slow sign on a boulevard does not affect the right- 
of-way of a vehicle on the boulevard. 

(187/174) 

e.  Extent of Intersection - 

The duty of a driver entering a boulevard to yield 
the right-of-way to vehicles on the boulevard is not confined to 
the exact confines of the intersection, but extends also until 
he has entered the proper lane and attained a speed which does 
not Interfere with traffic on the boulevard, or until he has 
gotten all the way across the boulevard. 

(226/198) 
215/43 ; 
(211/568) 

f.  Divided or Dual Highway - 

A divided highway (dual highway) is a single road- 
way, and a highway crossing it creates a single intersection, 
entitling any vehicle which enters it on a green light to com- 
plete its crossing of both traffic lanes. 

(206/407) 
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g. Necessity of Stop Sign - 

To constitute a boulevard, a stop sign must be 
erected. 

(197/130) 

h. Turning Into Wrong Lane - 

Turning Into a wrong lane of a boulevard, and caus- 
ing a head-on collision constitutes a failure to give the right- 
of-way. 

(226/198) 

1, Blocking Intersection - 

Blocking of boulevard Intersection by a tractor- 
trailer entering the boulevard Is a failure to give the right- 
of-way and negligent. 

(226/198) 

J. Bicyclist - Animal Drawn Vehicles - 

The duty of a bicyclist, or the driver of an animal 
drawn vehicle, to obey a boulevard stop sign Is the same as that 
of a motorist. 

(229/59 ) 
(211/568) 

k.  Pedestrian - 

A pedestrian Is not bound to obey a stop sign. 
(228/73 ) 

1. Contributory Negligence of Favored Driver - 

The driver of a vehicle on a boulevard may be con- 
trlbutorlly negligent - 

(1) E^ falling to avail himself of the last clear 
chance to avoid the accident. 

(186/218) 

(2) Efcr falling to see a large object such as a 
tractor-trailer blocking the roadway, or a 
passenger car 1/3 block away. 

(225/339) 
(226/198) 

(3) A driver who collides with another because 
of a defective light at an Intersection which 
showed green for both vehicles Is not negligent 

(202/2537 
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Another example Is furnished by the topic "710 Pedestrians." 

Our draft of a Broad Instruction Is as follows: 

710  PEDESTRIANS 

The law gives the right-of-way to pedestrians at 
street crossings and to motor vehicles between crossings. 

Our draft of a Detailed Instruction on the same topic Is 
as follows: 

710  PEDESTRIANS 

a. Basic Duties - 

(1) The law gives the right-of-way to a pedestri- 
an at a street crossing (whether marked or 
not) and to a motor vehicle between crossings. 

(167/339) 

(2) The right-of-way Is not absolute, and even 
though a pedestrian or a motorist may have the 
right-of-way at a crossing, each Is neverthe- 
less (still) bound to use such care as a reason- 
able man would use to see and hear what a 
reasonable man should see and hear, and to pro- 
tect himself and others against danger. 

;i67/339; 
226/121 
223/564^ 
'217/290! 

(3) A pedestrian who starts across a street at an 
Intersection upon a green light, or without a 
light, has the right-of-way over vehicles un- 
til he has crossed the roadway, even after the 
light has changed to red. 

(19V550) 
(164/125) 

(4) A pedestrian Is not bound to obey a stop sign 
at an Intersection. He has the right-of-way 
over an oncoming vehicle and may cross a 
boulevard In front of It. 

(228/73 ) 

(5) It Is not unlawful for a pedestrian to cross a 
street between crossings, but In doing so he 
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must use a higher degree of care (the greatest 
care 222 Md. 106) than Is required at a place 
where he has the right-of-way In order to avoid 
Injury. 

(167/339 
(217/291) 

b. Definitions - 

(1) A pedestrian's crosswalk, where marked, is 
the area Included between the lines marking 
it.  In the absence of marked lines, it is 
the area formed by projecting the building 
line and the curb. 

(194/550) 

(2) The Junction of a dead-end street with 
another street, i.e., a T Junction, is a 
crossing within the meaning of the law. 

(187/613) 

(3) A crossing between street intersections 
in a residential area, not marked, but as 
to which there is evidence of customary 
use, is not a crosswalk within the meaning 
of the law, 

(214/^03) 
(199/521) 

(4) The rights of a pedestrian at a crossing 
where several streets come together and 
where crosswalks are not marked, are the 
same as those at a "regular" or right-angle 
intersection. 

(151/226) 

c. Right to Assume Others Will Do Duty - 

A pedestrian who has the right-of-way may assume 
that where it is reasonably possible, a motorist will yield that 
right-of-way to him. 

(167/339 
(217/253) 

d. Contributory Negligence - 

(1) A person who leaves a place of safety and 
walks into a place of danger is guilty of 
contributory negligence. 

'227/537; 
222/106 
222/297. 
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(2) A pedestrian who has the right-of-way may 
nevertheless be guilty of contributory 
negligence if he leaves a place of safety 
for one of danger without taking adequate 
precautions to avoid injury. 

(228/454) 

(3) It is not (prima facie) necessarily negli- 
gent for a pedestrian to cross a street 
between street crossings. You must Judge 
his conduct in the light of all the circum- 
stances. 

(163/335) 
(222/126) 
(166/33 ) 

(4) A person is deemed to leave a place of safe- 
ty when he extends only his arm or other 
part, but not all, of his body into a place 
of danger. 

(222/36?) 
(198/216) 

(5) A person who suddenly walks, or runs, out 
into a street in front of a moving vehicle 
is negligent if you find that such conduct 
was not reasonable. 

(203/244) 
(199/16 ) 

(6) A pedestrian who steps onto a safety island 
while crossing a street abandons his right- 
of-way to vehicles proceeding on the highway. 

(222/36?) 

(7) A pedestrian who sees a vehicle coming on the 
proper side of the street is not bound to 
keep on looking to see whether it will change 
its course to the wrong side of the street. 

(163/992) 

(8) It is negligence for a person to enter or 
leave a standing vehicle on the side on which 
traffic is moving without taking care to see 
that he can do it with safety. 

(225/76 ) 

(9) A pedestrian at a corner is negligent if he 
does not look to see what traffic is on the 
street that he is crossing, but he is not 
bound to observe traffic on the intersecting 
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street. He Is entitled to assume that a 
car from the Intersecting street will give 
him a signal or yield the right-of-way. 

(10) It Is not contributory negligence for a 
pedestrian who has started to cross a street 
and who sees a car during his crossing driv- 
ing towards him on the wrong side of the 
street, to turn back In order to reach a 
place of safety. 

(163/418) 

(11) A pedestrian who frequently visits or Is 
present at a crossing, or private premises, 
must be regarded as familiar with Its special 
conditions and hazards, and assumes the risk 
of such dangers If he uses them. 

(_y_) 
e. Motorist's Rights and Duties - 

(1) The driver of a motor vehicle must use a 
high degree of care at an Intersection. He 
must use a higher degree of care than a 
pedestrian (because of the great harm that a 
car might do to a pedestrian). 

(196/465) 

(2) A motorist must use a high degree of care 
at a crosswalk. 

(185/1 ) 

(3) A driver has no duty to anticipate that a 
pedestrian will cross a highway (street) 
between crosswalks. 

(19V550) 

(4) If a motorist Injures a pedestrian while 
driving at excessive speed, you may find him 
liable If the excessive speed caused or con- 
tributed to the accident. 

(226/121) 

f. Passing Stopped Vehicles - 

When a bus Is stopped at a crossing, and a passen- 
ger who has alighted crosses the street In front of the bus and Is 
struck by a car passing the bus. It Is a question for you as to 
whether the pedestrian or the passing motorist was negligent. 

Welzet v. List (161/28 ) 
Brown v. Bendlx (187/613) 
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5. Cautionary or Preliminary Instructions 

An example of a Cautionary or Preliminary Instruction 

Is furnished by "125 Impartiality," as follows: 

125 IMPARTIALITY 

You must consider and decide this case fairly and Im- 
partially. All persons are entitled to the same treatment under 
the law, and such matters as race, religion, political or social 
views, wealth or poverty, should be completely excluded from your 
consideration. The same Is true as to prejudice or passion, for 
or against, and sympathy for any party. 

Another example Is "145 Judge's Demeanor" as follows: 

145 JUDGE»S DEMEANOR 

If during the trial you have Inferred from any acts 
or words of mine that I favor one side or the other, or believe 
or disbelieve the testimony of any witness, I Instruct you to 
disregard such thought or Inference. 

You are the sole Judges of the weight of the evidence. 
Including the credibility of the witnesses. The responsibility 
for deciding the case Justly Is wholly yours, and Is not to be 
Influenced by me. 

6. Expenditures 

We understand that the sum of $10,000 was appropriated 

for the Pattern Instruction project for the year ending June 30, 

1964. Our expenditures to April 30, 1964 have totalled $2,393.49, 

and a bill for a typewriter has been Incurred In the amount of 

$440.00. There Is thus an anticipated balance as of June 30, 1964 

of about $6,800.00. 

An Itemized list of our expenditures to April 30, 1964 

Is appended hereto. 

7. Summary of Problems 
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a. Continuation of Project - 

The basic question Is whether to continue the pro- 

ject or abandon It. 

The subcommittee and reporters believe that pattern 

Instructions would have value:  (l) In Increasing the Jury's under- 

standing of the cases and In leading Inevitably to fairer decisions; 

(2) In helping Judges and lawyers In accurate statements of the law, 

and (3) In reducing the number of appeals to the Court of Appeals. 

As to the Jury's understanding of the cases. It Is 

certainly true that Instructions can generally be phrased In plainer 

language than they are at present. And as an aid to research. In 

the field of motor vehicles, at least, the absence of a comprehensive 

and reliable Index of the Maryland cases makes this task extremely 

difficult for Judges and counsel. 

As to the frequency of appeals. It Is abundantly 

clear In the field of motor vehicles, at least, that the same ques- 

tions keep coming up on appeal and that In many cases this could be 

avoided by an approved planned Instruction. 

It may be said that the question has been raised 

as to whether pattern Instructions are necessary at all In a State 

such as Maryland, In which oral Instructions are proper, unlike 

several states In which pattern Instructions have been adopted, 

b. Scope - 

A general problem Is presented by the Scope of 

the entire project. At the present time the subcommittee has limited 
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its substantial work to cases arising out of the problems of motor 

vehicles.  It should be considered whether It Is contemplated that 

the finished work should Include other forms of negligence, torts In 

general, criminal lav; and other fields.  At the present time. It Is 

the opinion of the subcommittee that the work on motor vehicles should 

be finished, and Its results evaluated, before a final decision Is 

made on this larger question. 

c. Preliminary and Cautionary Instructions - 

No serious problems appear with respect to the 

preliminary and cautionary Instructions. There Is no real dispute 

about them, and the task Is simply to put Into simple words the ele- 

mentary propositions which are familiar to all Judges as well as 

lawyers. They can be phrased In different language, as they are In 

the different State compilations, and the choice Is a minor one as 

to which wording Is better. 

d. Broad or Detailed Instructions - 

With respect to having Broad rather than Detailed 

instructions, as directed on February 21, 1964, a number of problems 

appear. 

The first Is that Broad Instructions seem to be 

so Broad, and their contents so well-known, that they are unnecessary. 

The second Is that simple Broad Instructions do 

not contain the Information required by the Judge who is formulating 

instructions to be given in a specific case before him. What the 

Judge wants to know Is not the general rule, for he knows that already. 
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He wants to know, e.g., the effect of a pedestrian's looking once 

but not again before crossing a street; or what Is the effect of 

excessive speed of a vehicle on a boulevard; or what Is the effect 

of driving around an obstruction which diminishes visibility. He 

needs to know how the Court of Appeals has decided these particular 

points In order to make his Instructions useful to the Jury. 

The third difficulty arises from the Committee's 

assumption that the cards digesting the various decisions should be 

used, not for drawing Instructions, but for citations, or notes, 

following Broad Instructions. The two objects are In essence the 

same, and Involve substantially the same work, both as to Intent and 

extent. The only substantial difference Is In the phraseology of 

the result. I.e., whether In the form of a direction to the Jury, or 

of a headnote to the Judge.  In both cases substantially all of the 

decisions must be examined and taken Into account. In both cases 

the specific situations must be dealt with. In both cases annotations 

must be made to substantiate the Instructions or notes as the case 

may be.  In both cases a team must be organized with a Reporter and 

appropriate assistants from the Bar, the Bench, or the law School to 

carry on the work. In both cases It must be expected that the work 

will require a period of time comparable to that taken by similar work 

In other states. I.e., more than one year. It will also require a 

further appropriation of money. 

8. Agreed Tentative Conclusion 

At the present stage several subsidiary proposi- 

tions appear to be agreed upon. 
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The first Is that Instructions, when finally formu- 

lated, should be voluntary, or optional, and not compulsary, as In 

Illinois. 

Second, there are many ways of saying the same 

thing; as between the various ways our problem Is usually not one of 

finding out what the law Is, but of phrasing It simply in language 

which the Jury can understand. 

Third, there should probably be no formal "adoption" 

of Pattern Instructions by the Court of Appeals.  Room should be left 

for both errors in statement of the law and changes in the law itself. 

Fourth, the work should be done with such care that 

not only lawyers and Judges, but the Court of Appeals itself will 

accept the instructions as prima facie correct, and presumptively 

accurate in their embodiment of the law. 

Fifth, all drafts should be submitted to the usual 

process of discussion and amendment by the full Rules Committee. 

Sixth, special care should be taken to preserve 

impartiality and to avoid "slanting" in the language used. 

This paper is merely an Interim Report which does not pretend to 

come to final conclusions; it is intended to invite discussion. 

Respectfully submitted. 

EMORY H. NILES 
Subcommittee 
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Sepcember' iGj 1S6-: 

MEMORANDUM FOR: MEMBERS OP THE SUBCOMMITTEE ON JURY INSTRUCTIONS 

FROM:  JOHN B. GRAY, JR. 

Members of the subcommittee v.111 recall that at its Initial 
meeting. Gray agreed to draft and submit a half-dozen tentative instruc- 
tions in as many hypothetical cases. These drafts, numbered JBG 1, 3* 
4, 5, 6 and 7, follov this memo. They are intended to be as informal 
and colloquial as possible, v.ith a viev: of reaching the average Juror. 
It is the writer's belief that this type of instruction is more helpful 
to most juries than vould be a more formal and completely accurate draft. 
I propose that the proposed Maryland Instructions to Juries be inter- 
spersed at suitable intervals with a full instruction of this type, to 
call the attention of attorneys and judges to the objective of getting 
instructions that are understandable to juries. 

At the initial meeting it \.as also understood that I would 
review a block of the cards which have been accumulated by the sub- 
committee's staff, and draft specific instructions for each topic suggest- 
ed by the respective cards.  I have reviewed the three hundred cards 
arranged in Chapter 400, including the topics of Primary Negligence, 
Contributory Negligence, Proximate Cause, and others, and have drafted 
a brief instruction suggested by each of these cards, as well as comment 
with respect to other cases which I think veil worthy of an annotation 
or similar treatment in the proposed book.  Approximately one-third of 
the total seemed to me to require either an instruction or an annotation. 
This does not include those cases in which the Court of Appeals considered 
and affirmed or reversed the action of the lower court on a motion for 
directed verdict or a judgment n.o.v. Inasmuch as these cases are now 
available through the cards, it may be that we should at least tabulate 
those cases where a motion of this type was considered by the Court of 
Appeals, for the more convenient access of Court and Counsel. I person- 
ally have an open mind on this subject. 

The Reporter is being requested to send two copies of this memo 
and the attached work sheets to each member of the subcommittee. It is 
suggested that each member review this work and make suggestions and 
comment on each of the proposals, one set to be retained by the member 
and the other returned to Judge Nlles for study and reworking, where 
necessary, before the next subcommittee meeting. If this can be done 
in the next two weeks, we can plan a meeting of the subcommittee early 
in October. 

John B. Gray, Jr. 
JBQtees 
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OUTLINE 

MARYLAND PATTERN INSTRUCTIONS 

May 10, 196^ 

100 Preliminary and General 

104 Interpretation of Instructions as a Whole 
105 Issue in Present Case 
107 Liability Admitted 
110 Parties 
115 Triers of Pact Not Law - On Evidence 
116 Witnesses - Weight of Evidence - Credibility 
118 Palsus in Uno 
119 Party Competent 
119A Number of Witnesses 
119B Interviews with Attorney 
119C Pees of 
119D Stricken Testimony 
119E Settlement with Witnesses 
120 Cautions 
125 Wealth, Poverty, Race or Religion 
135 Insurance 
140 Interpretations 
145 Judge's Demeanor 
147 Objections and Rulings 
150 Definitions 
155 Attorneys - Arguments of 

J 66 £**//"* ' Te^-i 

200 Evidence and Proof 

Plight 
Weight of. See 117A 
Depositions 
Admissions 
Uncontradicted 
Positive Against Negative 
Verbal Statements 
Produced by Adversary, See 116 
party as Witness, See 119 
Pees, See 119C 
Measurements 
physical Facts Uncontroverted 
Failure to Testify 
Juror's Knowledge or Experience, See 115 



/ 

208 
210 

215 
21? 
220 
225 
230 
232 
235 
237 
240 
242 
245 
250 
255 
260 
265 
266 
270 
275 

Skidmarks 
Experts 

Hypothetical Questions 

Hearsay and Other Exclusions 
Dead Man Statute 
Business and Hospital Records 
Other Accidents 
Custom and Usage 
Careful Habits 
Precautions Before Accident 
Precautions After Accident 
Presumptions 
Precautions for Own Safety 
Mere Happening of Accident 
Res Ipsa Loquitur 
Circumstantial Evidence 
Identification 
Burden of Proof 
Even Balance 
Impeachment 
Against One Party Only 

300 Special Relationships 

305 Agency 
306 Driver on Personal Business - Duration 
310 partnership 
312 Husband and Wife 
313 Parent and Child 
315 Joint Venturers and Partners 
320 Independent Contractor 
322 Driving Instructor 
325 Corporations 
330 owner of Vehicle 
332 Estate of Decedent 
335 Entrusting to Incompetent Driver 
340 Driver 
345 Manufacturer's Liability 
350 Joint and Several Liability 

400 General principles of Liability 

402 General Duty to Use Care 
403 Right to Assume Due Care by Others 
404 Duty to See and Hear - Lookout 
406 Duty to Avoid Injury to Others 
408 Negligence 
410 Contributory Negligence 
411 Comparative Negligence 
412 Leaving Place of Safety 
413 Children 
414 Willful and Wanton Misconduct 
415 Assumption of Risk 
420 Last Clear Chance 
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425 Unavoidable Accident 
430 proximate Cause 
435 Concurrent Cause 
440 Intervening Cause 
445 Violation of Statute 
450 What Is Not Duty of Motorist 
455 Denial of Accident - Identification 

500 Specific Duties - Rules of the Road 

502 
503 
504 
505 
508 
510 
512 
515 
517 
520 
525 
530 
535 
537 
540 
545 
550 
552 
554 
558 

0e>£- 559 
560 
562 
563 
564 
564A 

565 
566 
567 
567A 
568 
569 
570 
572 
573 
575 
577 
578 
579 
580 
581 

0C»G w 

•JfeC - 

Management and Control 
Driver's Manual 
Limited Skill of Driver 
RIght-of-Way - Definition 
Maintenance of Vehicle In Safe Condition 
Safety Devices 
Seat Belts 
Lights 
Flares 
Brakes 
Chains 
Snow Tires 
Adaptation to Conditions 
Low Gear on Hills 
Weather 
Condition of Road 
Emergencies 
Animals 
Observation of Rules of the Road 
Speed 
Lanes of Traffic 
One Way Streets 
passing and Overtaking 
Rear End Collision 
Turning 
Left Turns 
Signs - painted 
Driver's Signals 
Yield Signal 
Must Turn Signal 
Parking 
Starting from Stationary Position 
Backing 
Stopping and Slowing 
Impeding Traffic 
intersections In General 
Ordinary 
Dual Highways 
Boulevard 
Traffic Signals - Automatic 
Alleys 
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583 Private Entrances 
584 Railroad Crossings 
585 Obstructions to View 
587 Obstructions en Highway 
589 Obedience to Traffic Officers 
592 Garages and Parking Lots 
593 Private Property, Driving on 
594 Duties After Accident 

600 Nature of Vehicle - Special Rules 

605 passenger Cars 
610 passenger Bus 
615 School Bus 
620 Taxlcab 
625 Trucks 

W 630 Tractor- trailer 
635 Towed Vehicles 

•s 640 Bnergency Vehicles 
645 Animal Drawn Vehicles 
650 Miscellaneous Vehicles 

v 655 Street Cars 
660 Railroads 

700 Special Parties 

705 Common Carriers 
710 Pedestrians 
712 Handicapped Persons 
713 Blind Persons 
715 Bicyclist 
720 Passenger 
725 Guest 
730 Person Entering or Leaving Vehicle 

J^ 735 Children 
736 In Road 
737 Near Road 
738 Residential Areas 
740 intoxicated Persons 
745 Workers on Highway 
750 Trespassers 
755 Invitees 
760 Licensees 
765 Funeral processions 
767 Military Convoys 
770 parades 
775 Hitchhikers 
777 Riders 
780 walkers on Highway 
785 Volunteers - Good Samaritan 
790 Manufacturers and Supplymen 
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800 Damages 

803 General - No Division 
805 Disregard ad damnum 
806 past and Future 
808 Personal Injury - pain and Suffering 
809 Fright 
811 Medical Expenses 
814 Loss of Earnings 
815 Salary Received During Disability 
816 Insurance Received 
817 Workmen's Compensation Received 
820 Property Damage 
822 Loss of Use - Automobile 
824 Incidental Expenses 
826 Substitute Transportation 
830 Special Relationships - Husband and Wife 
832 Care of Home 
834 Parent and Child 
836 Support of Relative 
840 Punitive 
850 Death - Loss of Support 
855 Mortality Tables 
857 Funeral Expenses 
858 Shortening of Life 
860 Disability 
862 Present Case Value 
864 partial 
866 Total 
868 Disfigurement 
870 Social Activities 
880 Aggravation - previous Injury or Disability 
884 Mitigation - Duty to 
886 Burden of proof - Each Item 
888 Not Taxable as Income 

900 Closing Instructions 

905 Verdict 
910 Form 
915 General 
920 Special 
925 Sealed 
930 Content - Fixed Sum 
932 No Quotient or Chance 
935 Procedure in Jury Room 
940 Discussion and Stubborness; Give and Take 
945 Decide on Evidence, Net Speculation 
947 Use Ordinary Experience 
950 Even Doubt - Not To Tie Vote 
955 Exclude Sympathy and prejudice 
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1100 Rules for Judicial Action 

1105 Directed Verdict for Defendant 
1107 Directed Verdict for Plaintiff 
1110 Judgment NOV 
1115 Voir Dire 
1120 Evidence 
1125 Improper Arguments by Attorney 
1130 Form of Instruction to Jury 
1135 Attorneys 
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MARYLAND PATTERN INSTRUCTIONS 

EXPENDITURES 

October 1, 1963 - April 30, 1964 

Jury instruction Volumes  $   45.25 
Bar Library  22.00 
Moving  112.84 
Additional equipment (filing cabinet, 

waste baskets, etc.)  59-75 
Supplies  32.80 
Oarage Rent  192.50 
Office Rent, 1008 Aurora Federal 

Building  700.00 
Mrs. Edith Fine, Asst. Reporter  681.00 
Professor John W. Ester, Reporter  200.00 
Mr. Louis Friedman, Law Student  156.OO 
Mr. Dennis Belman, Law Student  72.00 
Telephone  ^19-35 

$ 2393.49 

Typewriter (not yet paid)  440.00 

$ 2833.49 
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104 INSTRUCTIONS AS A WHOLE 

The Inatructlons which I give you are to be considered 

as a whole, and if I state rules or directions in varying ways, 

no emphasis upon any particular phraseology is to be inferred 

by you.  Nor has the order in which I state the instructions 

any significance as to their rglallva importance. 

You are to regard each instruction in the light of all 

the others. 
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105 ISSUES IN THE CASE 

Outline of Pacts before Opening Statements 

In the present case, the plaintiff, Mr. P., claims that 

he was Injured and damaged because the defendant, Mrs. D., was 
unJ'r     the. . 

negligent In the following resyeulsr circofJT*****   . 
A 

Mr. P. was driving north on Oak Street approaching 25th 

Street at which he says there was an automatic traffic light show- 

ing green for traffic on Oak Street.  He claims that Mrs. D., who 

was driving west on 25th Street, ran through the red light which 

was showing for her, and collided with Mr. P., whose arm was 

broken and whose car was damaged. 

Mrs. D. denies that the red light was showing for her;vJAc- 

claims that she had the green light and that the accident was Mr. 

P's fault for._runnlng through a^edj^ghtp 

Mrs. D. claims to teve suffered an Injury to her knee, as 

well as damage to her car, and has brought a counter claim against 

Mr. P. 

There are tbus two Issues In the case, namely: 

1. Did Mrs. D. or Mr. P. run through the red light? 

2. How much damage did the one not at fault suffer? 

Both of these Issues are questions of fact, and It will be your 

duty, after you have heard the evidence, the arguments of the 

counsel, and my Instructions to you, to decide them. 

***    Mrs D   viif*h*   ^/W t*     &<**<***•* 

& 
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117 CREDIBILITY 

You are the Judges of the credibility of the witnesses; 

by that I mean that you are the Judges of whether to believe them 

or not. You are not bound to believe any witness, whether his 

testimony is uncontradicted or not. You may believe all, part, 

or none of the testimony of any witness. Your function is to 

determine from all the evidence what are the true facts in the 

case and to apply the law as I have given, or will give, you in 

these instructions. 
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125 IMPARTIALITY 

You must consider and decide this case fairly and Im- 
partially . All persons are entitled to the same treatment under 
the law, and such matters as race, religion, political or social 
views, wealth or poverty, should be completely excluded from your 
consideration. The same Is true as to prejudice or passion, for 
or against, and sympathy for any party. 



135 INSURANCE 

I Instruct you that no insurance company is a party to 

Qur^s   /*<•   trio-/  tfome. ^^ 
this case.     If any reference to insurance has be»n made in the 

boT   the:   ceuri   ^/'"c/t/t    tsui    TA*f    tejf"i>e*y ,*nJ. 
^cct^V^pyj  pg if y/Mi ^^^<^lnv ^r. onopiant-j  thgrt; any i^nuponoo eowpaRy 

r, T d i« involved in any way, I direct you to disregard that matter. 

f.  to aw Your function is, if liability exists OGDO damaeos- 

an.' 
fairly and Justly, and without any reference to whether tfie party 

concerned is insured or not. 
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145 JUDGE'S DEMEANOR 

If during the trial you have Inferred from any acts 
or words of mine that I favor one side or the other, or believe 
or disbelieve the testimony of any witness, I Instruct you to 
disregard such thought or Inference. 

You are the sole Judges of the weight of the evidence. 
Including the credibility of the witnesses. The responsibility 
for deciding the case Justly Is wholly yours, and Is not to be 
Influenced by me. 
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147 RULINQS 

During the course of the trial. It has been my duty to 

rule on a number of questions of law, such as objections to the 

admlsslblllty of evidence, the form of questions, and other legal 

points. 

These rulings have no Importance «& you In the decision 

of the case and no bearing on Its merits. You should draw no 

conclusions from them either as to the merits of the case. 

or as to my views regarding any witness or the case Itself. They 

are made on my responsibility and If I have made a mistake. It 

can be corrected on appeal. 

It Is the duty of a lawyer to make objections which he 

believes are Justified by the law, and the fact that his objec- 

tions have been either overruled or sustained Is of no Importance 

and should be disregarded by you. 
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152 a 
150 a DEFINITIONS - CARE - PRUDENCE 

• 

The law in dealing with human actions usually requires that 

people act with ordinary prudence and care, both for themselves and 

for others.  It does not require them to be over cautious or over 

bold, but to act as ordinary reasonable men and women. 

When, therefore, I say "care" or "prudence", I mean ordinary 

care or ordinary prudence and I will not repeat the word "ordinary" 

every time.  Sometimes the law requires a higher degree of care than 

ordinary care, and in such cases I will explain that to you. 
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130 b DEFINITIONS REASONABLE 

The law usually requires that people act as ordinarily reasonable 

men and women.  It does not require them to be philosophers and does 

not permit them to act unreasonably. The standard of reasonableness 

is that of the ordinary sensible and careful person, and it is for 

you to say in this case, whether the persons involved did or did not 

act reasonably. 

Pacts vary so much that no precise line can be drawn in advance, 

and it is your"special function to determine whether the parties in 

this case acted reasonably. 

I will not repeat the words "ordinarily" or "ordinary" every time, 

and unless I instruct you otherwise, you may take it that "reasonable" 

means "ordinarily reasonable". 



JBG #*» - THIS IS A SUIT BY THE PLAINTIFFS TO RECOVER FOR DAMAGES 
INCIDENT TO PERSONAL INJURY TO THE PLAINTIFF SUSIE, UHEN 
SHE FELL IN THE SUPERMARKET AND SUSTAINED AN INJURY TO HER 
LOWER BACK.      

Mr. Foreman and members of the jury: 

The Court will discuss this case briefly with you, because there 

are some principles of law which you should be Informed about.  You will 

understand that the Court's instructions concerning these principles of 

lav/willjbe followed by you.  However, so far as the facts in the case 

are concerned, it is your responsibility to determine what the facts 

are and to bring in your verdict accordingly. You have the responsi- 

bility of determining the credibility of the witnesses whom you have 

heard, and of determining the weight of the evidence.  Any reference 

the Court will make to the facts will be only for the purpose of bringin, 

clearly into focus the factual problems which you must resolve. 

There is no dispute about the fact that Susie Plaintiff, on the 

day in question, entered the'defendant^ store in order to do her 

household shopping, and that as she turned into one of the aisles where 

she proposed to inspect and perhaps buy some of the defendant's goods, 

she slipped on some foreign substance then on the floor and fell.  She 

claims that her back was injured in this mishap and you have heard her 

injuries described by her and by the doctor who testified.  You will, 

of course, be concerned with the circumstances under which this fall 

occurred, whether it is attributable to the lack of care on the part 

of the defendant in the maintenance of his store, and of course you are 

also concerned Kith the extent to which the plaintiff's injuries to her 

back resulted from this fall.        ^^ ^a*lh*  /W4*| O^ fWff 

You will understand that the flaintiffs( have the burden of proof 

in this case; that is to say, they are required to show by a fair pre- 

-1- 
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ponderance of the testimony that the happening of this occurrence was 

the result of a lack of care on the part of the defendant store, and 

that the injuries which are claimed by the plaintiff resulted from 

that fall. /&. ~ 

The Court instructs you, as a matter of lav/, that the defendant 

supermarket vras charged v/ith the duty to maintain a reasonably safe 

place for its customers to use in patronizing its store.  This would 

include an obligation to remove any foreign substance which it knew, 

or by the exercise of reasonable care ought to have known, was on tne 

floor and likely to cause a customer to slip and to fall.  There is no 

evidence that any employee of the store spilled the foreign substance 

on the floor; however, there is evidence that some time prior to the 

occurrence in which the plaintiff here was involved, another customer 

was seen to knock over a bottle which had been placed on a display 

shelf adjacent to the area where the fall occurred.  Moreover, after 

the accident complained of, there was found a broken bottle of hair 

shampoo lying on the floor at the edge of the counter, adjacent to 

the area where the plaintiff fell, and its contents were spilled on 

the floor in the area where the plaintiff claims that she slipped and 

fell.  There is no evidence that the customer who caused the bottle to 

fall—or anyone else, for that matter—brought the mishap to the atten- 

tion of any person on duty at the store.  However, it was the duty of 

the defendant to use doe care to discover foreign material on the 

floor and to remove it. 

The crucial question in this case is whether there was such time 

between the spilling of the shampoo material and the plaintiff's fall 

as to charge the defendant, or its employees, with the knowledge of 

-2- 
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the condition and the duty to correct it.  In this connection, I 

point out to you the testimony of the witness Smith, who was a porter 

for the defendant store, and at the time of the fall v/as engaged in 

sveeping the floor of the supermarket.  His testimony was to the 

effect that it took him about fifteen minutes to sweep the store from 

the point where the plaintiff fell to the point wnere he actually v/as 

engaged in his duties when he heard her fall and went to ner assistance. 

His testimony was that at the time he swept that area, thpre was no 

sign of the broken bottle or the fluid spilled on the floor.  You uill 

consider this testimony in order to determine whether there was sufficient 

time between the oreakin^ of the bottle by a customer and the happening 

of the accident to have charged the de|fBnda?nt, or its employees, vith 

knowledge of the unsafe condition and to charge them with &m  lack of 

proper care in correcting the situation before the plaintiff was hurt. 
A 

Regardless of the question of primary negligence on the part of 

the defemantA or its employees, the Court informs you that the plaintiff 

is charged with the duty of exercising, for her own protection, the 

degree of care and prudence of an ordinarily prudent person under like 

circumstances, and that if she failed to exercise that degree of care, 

and such failure contributed to her fall and injury, then this defeats 
of 

her right *m  recovery, regardless of any fault on the part of the 

defendant or its employees.  The burden of proving this contributory 

negligence is on the defendant. 

If your verdict in this case is for the plaintiff, you are dir- 

ected that the measure of damages, so far as Susie Plaintiff is con- 

cerned, is the allowance to her of such sum as would fairly compensate 

her for the pain and suffering which she has sustained as a result of 

-3- 
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the injuries resulting from the fall.  You will recall that the doctor's 

testimony was that she gave evidence of muscular spasm in the low back 

which was attributable, in the doctor's opinion, to the injury which 

she received on the fall in question.  You will recall that the testi- 

mony was that she was placed in traction at Physicians' Hospital, which 

was maintained for a period of one week, and thereafter was convale- 

scing for several weeks before she was able to return to her normal 

pursuits. 

The testimon3r was that she was employed at the time of the acci- 

dent, and that she lost three weeks before she was able to return to 

work. You also are entitled to allow her for her loss of earnings 

during this period of time ac the regular rate of her pay. 

You may also take into consideration any pain and suffering 

incident to her convalescence up to the date of trial, and to allow 

her as part of the damages to be awarded her, such sum as will reason- 

ably compensate her therefor.  If you find that she is reasonably 

certain to experience pain and suffering in the future, you may also 

allow such sum as will be reasonable compensation for such pain and 

suffering. We instruct you that there is no evidence of permanent 

injuries in this case and, accordingly, that aspect of her claim is 

noc allowable. 

Vith regard to the claim of Joe Plaintiff, you are instructed 

that his claim is limited to two aspects.  One has to do with relm- 

bursine him for^out-of-pocket expenses which he expended for hospital 

bills, doctors' bills, in the aggregate amount of $452.20.  However, 

in addition to that you may allows such sum wm***m zs  will reasonably 

compensate him for the loss of his wife's usual family duties and 

-4- 
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services during the time of her convalescence, and also allov the 

plaintiff any additional expense to which he may have been put by 

reason of his wife's illness, in the way of hired help or otherrise. 

-5- 
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208 SKIDMARKS 

You may consider the fact that the vehicle of 

made skldmarks, as one of the circumstances of the accident In 

determining whether or not the was qpeedlng or failed to 

have his car under control. But, I caution you that the existence 

of skldmarks alone Is not sufficient for you to conclude that the 

was driving at excessive speed or was otherwise negli- 

gent. 

EHN 

Police Officer as expert. 

Skldmarks alone do not constitute evidence of excessive 

speed. 
217 Md 253 
217 Md 433. 

438 

Skidding alone Is not evidence of negligence In the absence 

of negligent conduct which would cause (produce) the skidding. 
192 Md 419 

Skldmarks 45 feet long made by a driver who said he was 

going at 15 - 20 mph constituted sufficient evidence to submit case 

to the Jury as to whether car was under control. 
186 Md 379 



208 Skldmarks 
continued 

Where skldmarks are measured 1-1/2 hours after accident 

and other traffic has passed over the highway, the rejection of 

such evidence was not ground for reversal, although It could have 

been omitted. 

170 Md 90 

A state police officer may testify as an expert that tires 

will leave marks If pushed sideways. 

188 Md 365 

A state police officer may testify that the length of skld- 

marks Indicates that the speed of the vehicle was "slow". 

20? Md 204 

Skldmarks Indicate speeding (?). 196 Md 209 

An Inference of negligence may be drawn from skldmarks 55 

feet long. 

216 Md 165 

It Is not generally safe to rely on marks made In the road 

to determine the movements of vehicles just before a collision. 

195 Md 535 

Skldmarks 50 - 60 feet long did not alone support an In- 

ference of excessive speed. 

217 Md 433, 439 

Skldmarks alone do not constitute evidence of an unavoida- 

ble accident. 

191 Md 712 
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245 

245 MERE HAPPENING OF ACCIDENT 

The mere happening of an accident raises no presumption 

of negligence. Where one party cbarges another with negligence 

against another. It Is his duty to prove such negligence by the 

greater weight of the (reasonable) evidence. Speculation or 

guess work Is not sufficient. 

If after considering the evidence you are unable to 

decide (your minds are In even balance as to) whether or not the 

person charged with negligence was negligent or not, then you 

must conclude that the negligence has not been proven. 

190 Md 528 
213 Md 248 
198 Md 216 
212 Md 107 
203 Md 244 
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300 VICARIOUS LIABILITY - MOTOR VEHICLES 

Ordinarily a person is responsible only for his own 

negligent behavior.  In certain instances, however, a person may 

be responsible for the negligent driving of another person. 

I.  Liability of Owner. 

A. There is a presumption that the owner of a motor 

vehicle is responsible for the negligence of any person operating 

that motor vehicle. 213 Md 248 

B.  In this case, there was evidence offered for the 

purpose of showing that, at the time of the accident, the circum- 

stances did not justify the owner being held responsible for the 

driver's negligence. 

C. The owner would not be responsible only if you find 

that, at the time of the accident: 

1. The driver was driving for his own purposes 

and not for the business or benefit of the 



Vicarious Liability - 
Motor Vehicles 

300 

Continued 

owner, and. 

2. The owner did not have the right to control 

the manner In which the vehicle was being 

operated. 153 Md 333 
221 Md 292 
160 Md 18 
139 Md 380 
139 Md 557 

D. An owner who entrusts his car to one who he knows 

or should know Is an Incompetent or reckless driver. 

168 Md 120 
166 Md 151 

II. Master-Servant - 

Any person, whether or not the owner of the vehicle, 

is responsible for the negligence of any person who Is his agent 

and acting within the scope of his employment. Whether or not 

the driver was, at the time of the accident, the agent of 

depends upon - 

A. Whether the driver was In •s general 

employ or was hired to perform any task for 



Vicarious Liability - 
Motor Vehicles 

300 

Continued 

B. Whether at the time of the accident he was engaged 

In performing the task. 

C. Whether the relationship was such that 

had the right to control the manner In which the driver was opera- 

ting the vehicle. 196 Md 584 

III.  Joint Venturers and Partners - 

Any person, whether or not the owner of the vehicle. 

Is responsible for the negligent driving of one with whom he Is 

engaged In a partnership or any joint business venture. You may 

find that there was such a relationship between and 

If you believe that: 

A. They were carrying out a Joint objective bene- 

ficial to them. 

B. They understood that each had an equal right to 

control the operation of the vehicle. 
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Vicarious Liability - Motor Vehicles 
Continued 

The mere association of a driver and passenger (or a mere family 

relationship) In the use of a vehicle Is not sufficient to con- 

stitute them Joint venturers. 

IV. A driving Instructor present In a vehicle Is bound to 

use care to see that his student does not cause Injury to others. 

152 Md 29 



402 (a) 

402(a) DUTY TO USE DUE CARE 

k  person Is negligent If he falls to act as an ordinary 

reasonable man would act under similar circumstances. 

It Is for you to decide whether the conduct of 

neasured up to this standard. 



^02(b) 

402(b)  DUTY TO USE ORDINARY CARE 

It Is the duty of every person to use ordinary care for - 

his own safety, 

the safety of his property, 

the safety of others, and 

of their property. 

This duty Includes, hut Is not limited to - 

1. Observance of Rules of the Road. 

2. Maintenance of car and Its appliances In safe working condi- 

tion. 

3. Seeing and hearing conditions on the road, such as surface, 

obstructions, traffic, weather, emergency vehicles, signs and signals. 

4. Keeping his car under control. 

5. Specifically In this case, 

(Having his brakes In safe working order) 

(giving a signal when about to turn or stop) 

(obeying an order from a traffic officer) 

(seeing a traffic sign or signal and obeying It) 

(not leaving a place of safety for one of danger) 
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JBG 402 (GENERAL DUTY) 

The Court Instructs you, ladies and gentlemen, that all persons 

who use the public streets and highways, whether as drivers of auto- 

mobiles or other vehicles, or as pedestrians, are charged with the 

duty of exercising due care for the protection of themselves and others 

By this we mean that each of them is required to use that degree of 

care and prudence which would be used by an ordinarily prudent person 

under like circumstances.  This is in addition to and independent of 

the duty of such persons to observe any relevant rule of the road, that 

is, any statutory provision with respect to right of way, speed, or 

manner of operating a vehicle. 

In the pending case there is testimony tending to sho\; that the 

plaintiff alighted from a bus at a street intersection and, after the 

bus had passed on, started across the street in the crosswalk marked 

for pedestrians; and after looking north and south and not observing 

the defendant's car, which may have been screened by the bus.  In this 

situation the Court instructs you that the plaintiff had the right of 

way, and that the defendant was obligated to have his car under such 

control, and at such a rate of speed as, so far as reasonably possible, 

to avoid the danger of collision with pedestrians lawfully on a cross- 

walk. 

The defendant contends that the plaintiff was guilty of contri- 

butory negligence, because she either failed to see the defendant's 

automobile or because she attempted to cross the street while the bus 

screened her view of the traffic approaching from the opposite direction. 

The Court instructs you that if you believe that the plaintiff failed 

to exercise the care which an ordinarily prudent person under like 



402 General Duty (Contd.) 

circumstances would have exercised, and that this failure on her part 

contributed to the happening of the accident, then her claim in this 

case should be denied by you and your verdict should be rendered for 

the defendant. 

However, negligence on her part is not to be presumed.  In fact, 

she had a right to assume that the driver of any oncoming vehicle would 

exercise due care in the operation of his auto and would respect her 

right of way to cross the street in the crosswalk without interference. 

The burden of proving contributory negligence on the part of the plain- 

tiff is on the defendant, who asserted it. 

Deford vs. Lohmeyer, 14? Md 472 (1925) 
Judgment for the plaintiff, affirmed on appeal. 

-2- 
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jfe Baltimore Transit Company v. Prinz, 215 Md 398 

This is a rear-end collision in which the operator of the leading 

car claims he was confronted with an emergency when an animal suddenly 

ran into the roadway. When he attempted to stop of" turn his car, he 

was hit from the rear by the defendant.  Instruction: 

You are instructed that this is a rear-end collision.  The law 
1b 

requires that the leading car, when about to stop orAturn, must give 

an appropriate signal to cars approaching from the rear, and the latter 

are required to keep a lookout and to maintain a safe distance from the 

car ahead, so that with the exercise of ordinary care and prudence the 

following car can be so operated as to avoid collision with a car ahead. 

However, we are instructing you that where a driver is confronted 

uith an emergency, he must act in such a way as to minimize the risk 
to 

of the emergency to himself andAothers.  There is testimony tending to 

show that an animal suddenly ran into the road in front of the plaintiff's 

car. 

You will consider the testimony with respect to this situation 

and determine whether this situation created an emergency which justi- 

fied the plaintiff in slowing, stopping, or turning his car in an effort 

to avoid striking the animal, and which made it necessary for the 

plaintiff to thus act without a signal to traffic approaching from the 

rear.  If you find that the plaintiff operated his car with care and 

prudence in view of all of the facts and circumstances, then his claim 

in this case would not be defeated by any contributory negligence on 

his part. 
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402 (GENERAL DUTY TO USE CARE) 

Benson v. Loehler, 22u Md 55 
Using 

Plaintiff, riding in a garbage truck t£ an alley, was hit on the 

head by a steel beam hanging from a private bridge extending over the 

alley between two buildings on each side thereof, owned by the defendant. 

A directed verdict for the defendant was reversed.  Suggested instructioi: 

It is conceded in this case that the defendant owned the two 

buildings, one on each side of the alley, described in the evidence, 

^nd that for many years there had existed a bridge between these buildings, 

extending over the alley.  The Court instructs you that the evidence 

shows that this alley is a public thoroughfare, and that the bridge is 

a structure maintained over the same by the defendant. 

While there is testimony that the bridge in question has not 

been used for many years, you are instructed that it was the duty of 

the owner thereof to either remove it or to see that it was maintained 

in such condition as to be safe for the reasonable use of the alley by 

the public.  The issue in this case is whether the defendant did use 

reasonable care in maintaining the bridge, so as to avoid injury to 

persons lawfully using the alley, 

"     J 
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402 (DUTY TO USE DUE CARE) 

"     In a collision betv/een a tractor-trailer and a car, plaintiff 

requested an instruction in regard to the weight and maneuverability 

of the tractor-trailer, and pointed to great potential danger of the 

larger vehicle.  This prayer was denied by the trial court and affirmeci 

on appeal, the Court holding that no higher degree of care was required; 

though the size, etc., are circumstances to be considered in determinin 

i hether or not there was due care.  The amount of care required Is in 

proportion to the apparent risk.  As the danger becomes greater, the 

actor is required to exercise caution commensurate with it.  However, 
-fa.cXors 

the case holds that mentioning these Camtn  in an instruction is not 

improper, but that the degree required is no higher than the ordinary 

care required of all drivers under similar circumstances.  The type 

of charge to be given--v/hether detailed or general-- was within the 

discretion of the trial judge, and was not required to include those 

requested in it.  Instruction: 

Gentlemen of the Jury: 

Your attention is invited to the fact that the collision in this 

case occurred between a large tractor-trailer and a conventional pleasure- 

type automobile.  The former is a large, heavy vehicle not easy to 

maneuver, as compared with the ordinary pleasure car.  Each of the 

drivers was charged with the duty to operate his vehicle in the same 

skillful manner that an ordinarily prudent person would use under like 

circumstances, each having regard to the size, weight and maneuver- 

ability of his vehicle. 
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Lemons v. Chicken Processors,  223 Md 3^2 

Christ v. Wernke, 219 Md 627, 640 

Peoples' Stores v. Windham, 173 Md 172, lo5 

Warnke v. Essex, 217 Md 1^3 

Lehmann v. Johnson, 218 Md 3^3, 3^6 

Finlayson v. Gruss, 222 Md 192, 195 

Prosser, Torts (2nd Ed.), §33, P.1^7 

Ager v. Baltimore Transit, 213 Md 414, 425 
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402 (GENERAL DUTY)        k)^^\s^J- (  r^- 

410 (CONTRIBUTORY NEGLIGENCE) 

In this case the plaintiff and defendant were operating trucks 

going In opposite directions on a two-lane road.  They collided at 
-for- 

nlght, when each driver had a view of the oncoming truck Samm  a sub- 

stantial distance.  Plaintiff sued the defendant, and the testimony 

tended to shov that the defendant had swerved to his left, crossing 

the center line, and collided with the plaintiff's truck on the latter's 

side of the road.  In the plaintiff's suit for damages, the issue of 

his contributory negligence should be submitted to the jury. 

Gentlemen of the Jury: 

In this case the drivers of both trucks owed to each other the 

reciprocal duty to exercise due care in the operation of their res- 

pective trucks.  This imposed upon each of them the obligation and the 

duty to exercise the degree of care and of control which an ordinarily 

prudent person would have exercised under like circumstances. 

If you believe, from the evidence in this case, that the defendant, 

while still a substantial distance from the plaintiff, swerved his truck 

to his left and crossed over the center line into the southbound lane, 

and if the plaintiff, in the exercise of ordinary care and prudence, 

saw or should have seen this act by the defendant, it was the plaintiff's 

duty, if there was sufficient time for him to do so and sufficient space 

to permit such a maneuver, to turn his truck to the right and thus 

escape a collision with the defendant's truck.  If you find that he 

failed to use reasonable care to this end, and that this failure con- 

tributed to the collision of the two trucks, then you are Instructed 

-t- 



^02 {General Duty) 410 (Contributory Negligence) Contd. 

• that the plaintiff's right to recover in this case is defeated by 

his contributory negligence, and your verdict should be for the defendan 

Oberfield v. Filers, 171 Md 332 (1957) 

Judgment for the plaintiff, reversed. 

-2- 
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402 (GENERAL DUTY TO USE CARE)   w Q^UtiuJ^ 

This is not an automobile case, but the prayer is taken fror. ;he 

c.ction of the Court in Eastern Shore v. Corbett, 227 Md 411.  Here a 

nouse was under construction and the defendant, a public service utility 

had wired the house for electrical service^. V/hile the plaintiff vias 

en^acec1 in painting the building, the defendant company, without notice, 

energized the wires, and in some fashion the defendant received an 

electrical shockAsubJected him to substantial injuries.  It was a 

verdict for the plaintiff, which was reversed by the Court of Appeals 

on the ground that the instructions charged the defendant with "the 

highest degree of care." The Court held that the defendant was charged 

with the duty of ordinary care.  A skeleton instruction follows: 

The plaintiff's claim in this case is predicated upon the con- 

tention that the defendant was guilty of negligence, that is, the 

failure to use proper care in connecting his energized lines to the 

3lectrical intake of the building on which the plaintiff was working. 

The Court instructs you that under these circumstances, the defendant, 

in energizing the lines and connecting its power lines with the intake 

provided for the building, was required to use ordinary care, that iS; 

the same degree of care and caution which an ordinarily prudent person 

would have used under like circumstances.  There is nc evidence in the 

case that the voltage connected with the building was so high as to 

be an inherent peril to life or limb. 



JBG 

402 
^ 

T^fUjja-f— 

State v. Carroll, etc., 133 Md 293 (19^4) 

Deceased v.'as struck and killed while directing a weighing scale 

nd standing on private property, by a coal truck which approached 

him from the rear.  After the cab had passed him, the driver turned 

rhe truck in such a way that he struck the pedestrian and killed him, 

On the trial below, the case was taken from the jury but reversed on 

appeal and a new trial granted. 

» 

It was the duty of the truck driver, on entering private premises, 

to use the same degree of care and diligence in the operation of his 

truck as would an ordinarily prudent person under like circumstances, 

so as to avoid Injury to any person lawfully on the premises and plainly 

visible to the driver. 



flfrfi^ 
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402 (DUTY TO USE DUE CARE) 

Graff v. Transfer & Storage Co., 192 Md 632 

A-    kus> 

The defendant's bus, which had been travelling East, and the 

plaintiff's truck, which had been travelling South, collided at an 

intersection of two roads, neither of which was controlled by a stop 

sign or traffic signal.  The testimony indicated that the plaintiff's 

truck entered the intersection when he saw that the bus was 250 feet 

away.  The defendant's bus struck the truck. The defendant appealed, 

contending that it should be ruled as a matter of law that he was not 

negligent, because the bus was the favored vehicle. 

You are instructed that the rules of the road in Maryland give 

the driver approaching from the right the right of way, and opposing 

traffic is bound to yield the right of way and, if necessary, to 

stop. This is not absolute. The favored driver approaching an inter- 

section is still under the duty to operate his vehicle in a manner 

free of negligence, and if the favored driver does not exercise due 

care, he is not afforded complete protection by the statute.  On the 

other hand, his right of recovery would be barred by contributory 

negligence. 



403(a)  ASSUMPTION THAT OTHERS WILL ACT PROPERLY 

(Cal 138 See 187 Md 174) 

A person who is exercising ordinary care has the right to 

assume that other persons will also perform their duties (duty) 

under the law, and he has a further right to rely and act upon 

that assumption.  Thus, It Is not negligent to fall to anticipate 

Injury which can result only from a violation of law or duty by 

another.  However, a person does not have the right to assume and 

act as above stated, when It Is reasonably apparent to him that 

another person It not going to perform his duty. 138 Md 2 

Every person who Is himself exercising ordinary care has 

a right to assume that every other person will perform his duty 

and obey the law, and In the absence of reasonable cause for think- 

ing otherwise. It Is not negligence for such a person to assume 

that he Is not exposed to danger which can come to him only from 

the violation of law or duty by another person. 

(Note - this version Is preferred by California Committee) 



403(b) 

403(b) ASSUMPTION UNFAVORED DRIVER 

WILL DO HIS DUTY 

The driver of a bus, taxlcab, or other common carrier 

may rely on the assumption that a vehicle entering a boulevard 

will yield the right-of-way to traffic on the boulevard. 

197 Md 274 
212 Md 436 
209 Md 354 

Excessive speed by the bus or taxlcab Is not a contribu- 

tory factor; the negligence of the unfavored driver Is the sole 

cause of the accident. 

209 Md 354 



404 

404 LOOKED BUT DID NOT SEE 

General human experience Justifies the inference that 

when one looks in the direction of an object clearly visible, he 

sees it, and that when he listens, he hears that which is clearly 

audible. 

When a person testifies that he did look but did not see 

• 

that which was in plain sight, (or that he listened, but did not 

hear that which he could have heard in the exercise of ordinary 

care), it follows that either some part of such testimony is untrue 

or that the person was negligently inattentive. 
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404 (DUTY TO SEE AND HEAR)     ^/cvM- M   *M-  ^* ci^. 

Bush v. Mohrlein, 191 Md 4lG (1948) 

Baltimore Transit v. Young, 109 Md 423 

Where a witness testified that he looked and listened, but 

did not see a certain thing, which. If he had looked and listened, 

he must necessarily have seen and heard, his testimony Is not worthy 

of consideration. 

JBG 

404 (DUTY TO SEE AND HEAR) 

Smith v. Greyhound, 228 Md 15 

Henderson v. Brown, 214 Md 463 

Plaintiff had alighted from a bus and proceeded to cross the high- 

way when his view was partially obstructed by the bus.  He was held to 

be guilty of contributory negligence as a matter of law. 

The plaintiff was either aware of, or should have been aware of, 

the fact that his view was obscured, and therefore should have watched 

for vehicles travelling on the highway. The appellant Is In the situa- 

tion of one who either did not look when he should have, or did not see 

when he did look, and this, therefore, requires a finding that he was 

contrlbutorlly negligent as a matter of law. 



JBG 

404 (DUTY TO SEE AND HEAR) 

Palmer Ford, Inc. v. Rom, 216 Md 165 

Plaintiff was about to make a left turn in the middle of the block 

into a private driveway.  He testified that he made a proper and timely- 

turn signal, but defendant ran into the rear of plaintiff's car. 

Plaintiff had laid down 55-foot skid marks. 

If you find that the plaintiff gave appropriate signals for a 

distance of more than 100 feet from the turning point, the Court in- 

structs you that the failure of the driver of the overtaking vehicle 

to see and regard such signals would be clear evidence of negligence, 



408(a) 

408(a) NEGLIQENCE 

(When I use the term negligence I mean) - Negligence 

consists of falling to use ordinary care, that Is, In doing some- 

thing which a reasonably (or ordinarily) careful person would not 

do, or In failure to do something which such a person would do, 

under circumstances similar to those shown by the evidence. 

It Is for you to decide how a reasonably prudent person 

would act under these circumstances, and whether or not the (P), 

(D), (Parties), (Mr. A), did so. 

^he law does not say^how a reasonable person would act; 

that Is for you to decide. 



408(b) 

408(b)  NEGLIGENCE 

When I use the word care, I mean reasonable care; or 

prudent, I mean reasonably prudent; or careful, I mean "reasonably 

careful". 

When I say negligent or negligence, I mean careful or 

careless as defined above. 



408(c) 

408(c)  NEGLIGENCE - REASON 

The reason that the law does not say what a reasonably 

careful person would do is that the circumstances are so numerous 

and so variable, that it would be impossible to lay down rules 

for all cases in advance. 

Thus, one might ask whether it is negligent to drive at 

70 miles per hour. The answer depends on the circumstances.  If, 

in broad daylight, on a straightaway of the Pennsylvania Turnpike, 

where 70 mph is the speed limit. No.  If, with brakes that were 

defective. Yes.  If, on a downtown street in a city. Yes.  If, at 

night on a turnpike, perhaps.  If the roadway were wet, slippery 

or icy, perhaps, depending on how wet, slippery or icy.  If in a 

thick "pea soup" fog, it would be negligent to drive at all. 

The answer in each case must depend upon what you believe 

that a reasonably careful person would do. 



n 

U08 MBaJGEHCK - DKFDHTIOM 

There Is no myBterj about the word NEQUGEHCE. 

Negligence means substantially the same thing as carelessness, and 

negligent means substantially the same thing as careless. Some carelessness 

does not inrolre other people or hare any legal consequences, for example, 

whether 1 carelessly fall to brash my  hair or hare ay car washed; no one 

else is inrolTed. But where carelessness results in injury to another person 

by violating his rights, and the law entitles the injured person to be 

corapensated for that injury, the word used to describe the carelessness is 

negligence* Thus, if I carelessly drive on the wrong side of the road or 

if I carelessly fail to hare ay brakes in working order and injure someone 

as a result, mj carelessness has legal consequences and is called negligence* 

£• H* H* 

The word negligence is a long one, but it has a simple aeaning. It 

•cans carelessness. It has legal consequences when it results in injury 

to mother person* 

E. H* H* 

Hegligence is the doing of an act which a reasonably prudent person 

would not do, or the failure to do sonething which a reasonably prudent 

person would do, actuated by these considerations which ordinarily regulate 

the conduct of hwan affairs. 

It is the failure to use ordinary care in the nanageaent of one's 

property or person* 

Calif. 101 



llfc 

Ordinary care Is that care which persons of ordinary prudence exercise 

In the management of their own affairs In order to aroid Injury to themselves 

or others. 

Calif. 102 

It varies according to the nature of the act and the  surrounding 

circumstances,  and the amount of danger that  should reasonably be involved. 

E.H.H. 
See Calif. 102A 



M.L.E. U08    NEGLIOBiCE - DEFINITION 

Negligence Is the  absence of,  or failure to exercise such care as the 

circumstances reasonably require. 

176 Md 1 
16 MLE 3U2 

The standard required is what an ordinary or reasonably prudent and 

careful man would exercise under similar circumstances. 

175 M 522 
16 MLE 3ii3 

Bourler, L. D. 

Negligence is the mis sin n to do something which a reasonable man  

would do, or the doing of something which a prudent and reasonable man would 

not do. 

11 Ex 781* 
Webb-Pollock Torts 587 

The standard is not that of a particular man, but of the average 

prudent man. 3 Bing (NC) 568 
BouTier L.D. 3rd 2312 

O.E.C. -    Negligence from NEC. (not) 4 legere (pick up)  (Century - ne / 

legere (gather). 

Want of attention to what ought to be done or looked after; carelessness 

with regard to one's duty or business; lack of necessary or ordinary care 

in doing something. 

7 O.E.D. 80 
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408 (NEGLIQENCE) 

Silllk v. Hoeck, 168 Md 639 

Plaintiff was about to board a streetcar, and crossed In front 

of It, so that plaintiff did not see defendant's truck, which was pass- 

ing on the right of the streetcar, so was struck and injured. 

The plaintiff claims that the defendant was negligent because had 

the driver used due and ordinary care, he should have anticipated that 

passengers would approach the street car to go aboard, this being in- 

dicated that the car slowed down for a stop. You are instructed that 

this is a legitimate question for you to consider, to determine whether 

or not the defendant used the ordinary care and prudence of a person 

in like circumstances, in connection with anticipating the approach of 

a pedestrian to board the streetcar. 

JBG        J/Olj 
408 (NEGLIGENCE) 

State v. B & 0, 171 Md 584 

This is an action on account of the death of a passenger in co- 

defendant' s bus, which, on a rainy night at a railroad crossing, was 

struck by co-defendant's train. 

You are instructed that the evidence in this case discloses that if the 

driver had looked, he would necessarily have seen the train in time to 

have avoided the collision.  If under these circumstances you find that 

the driver of the bus failed to look, or to see the train if he did look, 

or that he failed to stop after he had looked and seen the train, then 

you are Justified in drawing the inference of negligence on his part. 



JBG L^/Vr. (fuj^^-i 

^06 (DUTY TO AVOID INJURY TO OTHERS) 0 

Dilley v. Transit Co., 183 Md 557 (1944) 

This Is not an automobile case.  It Involved the Injury of a 

passenger before he had entered the train, but was still In a passenger 

terminal or enclosure.  He was pushed by a crowd of persons there and 

injured. 

You are Informed that a common carrier of passengers Is required 

to use the utmost degree of care, skill and diligence In everything that 

concerns Its passengers' safety.  The plaintiff In this case was en- 

titled to that care on the part of the defendant, even though he had 

not entered the train but was In Its station enclosure, had paid his 

fare and wasa/altlng transportation.  It Is the duty of a common carrier 

to provide a safe and convenient mode of access to Its trains. 

JBG 

406 (GENERAL DUTY TO USE CARE) 

Baltimore v. Thompson, 171 Md 410 

Plaintiff was a passenger In an automobile and was Injured when 

the car collided with a girder on a foggy night.  Plaintiff claims City 

was negligent In not properly lighting or otherwise warning the driver 

of the traffic hazzard. 

You are Instructed that there Is a duty on the part of the municipality. 

In the control of the public highways, to protect travelers thereon 

from the danger Incident to an obstruction within the lines of the high- 

way, where the obstruction Is of such a character as to seriously Imperil 

the safety of traffic. 



JBG 

408 (NEGLIGENCE) 

NOT AN AUTOMOBILE CASE 

SSMUMJ^ 

Aleshlre v. State, 225 Md 355-65 

This case was reversed In the Court of Appeals and a new trial 

ordered because the instructions to the Jury were too general and omitted 

to include therein the concept of whether, in the exercise of due care, 

the injuries which were received through the defendant's act were fore- 

seeable. An instruction on foreseeability had been submitted, but trial 

Judge (Digges, J.) instructed orally and defendant excepted because 

foreseeability was not covered. 

In this case a sand hopper was filled with damp sand, and the 

decedent and two other men had gone to the hopper, which had been shut 

r down for the day, in order to make repairs.  Defendant drove his truck 

under the hopper and climbed up to a control room, where he pulled a 

lever which activated the outlet at the bottom of the hopper.  Deceased 

was drawn into the hopper and killed.  Suggested instructions follow: 

You are instructed that the crucial question in this case is whether 

the defendant Aleshlre, under all of the circumstances in this case, 

could have reasonably foreseen that operating the chute to fill his 

truck would have caused damage to one or more of the men standing on 

the top of the bin. 

Your attention is called to the fact that his testimony was to 

the effect that he did not know that the men were standing on the top 

of the bin, but you should also inquire whether, in view of all of the 

circumstances of the case, a reasonably prudent person would have anti- 

cipated that persons might be on top of the bin and would have inquired 

-1- 
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with respect thereto before exposing them to the damage of withdrawing 

the sand. 

38 Am. Jur., Negligence, paragraph 23 

Texas Company v. Pecora, 208 Md 281, 295 

Sanders v. Williams, 209 Md 149, 152 

Katzel v. Clark, 215 Md 54, 62 

State v. Washington, 130 Md 603, 612-613 

Imbach v. Tate, 203 Md 348, 357 

Bradley v. Yates, 218 Md 263, 270 

Adams v. Carey, 172 Md 173, 186 

Harper ft James, Torts, §20.5 

Prosser on Torts, (2nd Ed.), §30 
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410 CONTRIBUTORY NEGLIGENCE 

Contributory negligence means negligence on the part of 

the plaintiff, (Mr. P), that substantially contributed to cause 

the alleged accident, (injury), (death), damage). 



JBQ 

410 (CONTRIBUTORY NEGLIGENCE) 

Goldman v. Johnson Motor Lines, 192 Md 24 (1949) 

Plaintiff had parked his car to the right of a four-lane highway 

about 50 feet in front of a disabled car, and 5 or 6 feet into the high- 

way. Defendant struck the disabled car and produced resulting injury 

to the plaintiff, who was then at the site of the disabled car and 

helping its occupants. The fact of contributory negligence was sub- 

mitted to the Jury and held to be error. 

You are instructed that where a defendant relies on the plaintiff's 

negligence as a bar to recovery, such negligence must be concurrent 

and a proximate cause of the accident. 

JBG $Af (iU       *- 
410 (CONTRIBUTORY NEGLIGENCE) ONf-   r•^ 

Bush v. Mohrlein, 191 Md 4l8 (1948) 

This is a collision at an uncontrolled intersection.  An instruction 

can be couched in the language of the Court of Appeals as follows: 

It is the duty of the driver approaching from the left to yield 

the right of way to the vehicle approaching from the right in those 

instances where the vehicles are approaching the intersection under such 

circumstances that a collision is likely to occur.  If the vehicle 

approaching from the left is crossing the intersection at a time when 

the vehicle approaching from the right is at such a distance from the 

intersection that Its movement could not reasonably be supposed to 

create any danger that the two vehicles would collide, the driver ap- 

proaching from the left is not required to wait until the vehicle from 

the right has passed. 



310 CiMi.      , 
410 (CONTRIBUTORY NEGLIGENCE) _ <Sfr>  W 

State use of 
Taylor v. Barlly, 216 Md 94 (1958) 

This case Involved a five year, ten months old child who was 

struck while crossing the street in front of a playground by an auto- 

mobile, and the defendant relied on contributory negligence.  The Court 

recognized that a child of five years or over may be guilty of contri- 

butory negligence, but added: 

A child of tender years is bound only to use that degree of care 

which ordinarily prudent children of the same age, experience and intel- 

ligence are accustomed to use under the same circumstances, and they 

assume the risk only of dangers, the existence of which they know, or 

of which, in the exercise of this degree of care, they should have known. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE)       j sJjd***- 

Marrifield v. Hoffberger, 14? Md 134 *& r 

The plaintiff, a pedestrian, got off a West-bound streetcar, 

walked in front of it and began to cross to the South side of the street 

at the corner of the intersection.  The defendant, headed South at a 

speed greater than provided by law, struck and injured the plaintiff. 

Plaintiff did not see defendant's vehicle approaching, and defendant 

defended on the ground of contributory negligence. 

You are instructed that all pedestrians have the right of way over 

vehicles at street crossings not controlled by traffic officers.  It 

is the duty of the driver of a vehicle to have his vehicle under such 

control, upon approaching an intersection, so that he may be able to 

-i- 
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|  stop and yield the right of way, if necessary, to pedestrians crossing 

^ at the street intersection. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Beford v. Lohmeyer, 14? Md 472 (1925) 

Plaintiff, after getting off a streetcar, waited until the street- 

car had passed, then, after looking both North and South, began to cross 

the street at the street crossing. Defendant, unable to see the plain- 

tiff because the streetcar screened her, struck and injured the plaintiff 

It is the duty of a driver, upon approaching an intersection, to 

have the speed of the car so reduced and to keep it under such control 

so as to avoid the danger of collision with pedestrians. If you find 

that the defendant was driving at a speed greater than was reasonable 

and proper under the circumstances, and failed to give any signal that 

he was approaching, then you are Instructed that he breached his duty 

to use proper care at an intersection. 



JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Schmidt v. Greyilound Corporation, 22S Md 15 

In this case the plaintiff alighted from a bus and, after the 

bus had moved on, attempted to walk across the highway.  Pound to be 

guilty of contributory negligence as a matter of law.  Case affirmed. 

If the plaintiff knew his view of the road was obscured, and 

was not particularly careful to watch for cars before entering out 

into the road, then you must find him guilty of contributory negligence 

The same is true even if he didn't know that his view was obscured and 

you believe that under the circumstances a reasonably prudent person 

vould have known. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Yellow Cab Co. v. lacy, 165 Md 58S (1934) 

A passenger's failure to warn the driver of approaching danger 

is a question of contributory negligence for the Jury.  In this case, 

negligence is defined as the lack of ordinary care--that degree of 

caution, attention, activity and skill which are habitually employed 

by, or may be reasonably expected from, persons in the situation of 

the respective parties under the circumstances confronting them at 

the time. 



JBG 

410 (CONTRIBUTORY NEGLIGENCE) jj^L 

Legum v. State, lo? m  339 (1934) 

By statute, pedestrians have the right of way at street crossings, 

and motor vehicles between street crossings, and each is bound to 

recognize the right conferred by the statute upon the other and regulate 

his movements accordingly.  So, while a pedestrian may walk across the 

street between crossings, he is bound to exercise a high degree of care 

bo avoid injury from traffic than he is if he is crossing at a street 

crossing; and, while the operator of a motor vehicle may, in the ordi- 

nary course, traverse a street crossing, he is bound to exercise a 

higher degree of care to discover and avoid injury to A pedestrians in 

the lawful use of such crossings than to discover and avoid pedestrians 

using the highway between crossings, though each may assume that where 

it is reasonably possible, the other will yield the right of way as 

required by statute.  A pedestrian crossing a street directly in the   \ 

path of oncoming traffic is under a legal obligation to use reasonable 

care to protect himself, to discover that which a reasonable man should 

have anticipated, and to avoid it whether he be within or without the , 

limits of a crosswalk. 



/ 
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Ebert Ice Co. v. Eaton, 171 Md 30 (1936) J^ 

A pedestrian started across a highway and saw two vehicles 

approaching from his left.  He crossed behind the first vehicle and 

was struck on the far side of the road by the second vehicle.  A 

verdict for the plaintiff was affirmed. 

A car attempting to overtake and pass another has a duty to see    ^ 

that the way on the left side of the highway is clear, and if he failed 

to observe that there was a pedestrian in the highway, this might, 

under the circumstances amount to negligence and sustain a verdict for 

the plaintiff. 

If you find from the evidence that the defendant, in attempting 

to pass the car ahead, turned to the opposite lane of traffic on hie 

left without taking care to observe whether or not that lane was clear, 

or, if he did look, failed to see the plaintiff who was walking in the 

in the lane, then this would amount to failure on his part to exercise 

due care. 



410 (CONTRIBUTORY NEGLIGENCE) CV^ 

In this case a four year old child was struck by a taxlcab. 

Instruction follows: 

Miller T. draff, I96 Md 609 

You are Instructed, as a matter of law, that a child four years of  ^ 

age cannot be guilty of contributory negligence. • 

There Is In this case testimony tending to show that the four 

year old child suddenly entered the highway from the sidewalk, and 

was struck by the defendant's car.  Under these circumstances, you 

are instructed that it was the duty of the defendant to exercise due 

and reasonable care with respect to keeping an outlook for children, 

and with respect to the speed at which he operated his car. 

If you find that the proximate cause of the injury to the child 

was the failure on the part of the defendant to exercise due care in 

the operation of his car, either with respect to the speed at which 

it was driven, or in his failure to keep a lookout for children on 

the roadway, then your verdict in tMiB case may be for the plaintiff. 

Otherwise, it should be for the defendant. 



J6G 
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Foreman Co. v. Williams, 171 Md 55 (1936) 

Plaintiff was walking with his back to defendant's truck. While 

he sav the truck, he did not anticipate any hazard therefrom, when 

he was run over by the defendant's backing his truck down the road 

without keeping a watch for workmen In the way or giving any warning. 

Where the defendant did not have a superior right of way. It Is 

not negligent for the plaintiff to fall to anticipate a negligent 

act or omission of the defendant. 

JBG  A'    1 

410 (Contributory Negligence) V^V 

Jones v. Wayman> 169 Md 670 (1936) Cj ^ 

To Justify the trial court In withdrawing the case from the con- 

sideration of the Jury, on the ground of contributory negligence by 
some 

the plaintiff, the evidence must showAprominent and decisive negli- 

gent act on the part of the plaintiff which directly contributed to 

the accident and was a proximate case thereof, and that this negli- 

gent act must be of so prominent and decisive a character as to leave 

no room for difference of opinion thereon by reasonable minds.  Other- 

wise, the issue must be submitted to the Jury. 
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yyJjMfiJU^ 410 (CONTRIBUTORY NEGLIGENCE) 

York Corporation v. Sachs, 16? Md 113 (1934) 

The plaintiff, a six year old child, a pedestrian,was struck by 

the car of the defendant when plaintiff attempted to cross the street 

at an Intersection. There was a conflict in testimony as to whether 

the accident occurred at the street intersection.  Held that a road 

intersecting one side of another road, but not crossing it, is an 

Intersection within the meaning of the statute, and gives the right 

of way to pedestrians at such a crossing.  (T intersection) 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Ford v. Bradford, 213 Md 534 jL 

In this case a tractor-trailer, the defendant, because of 

electrical failure, pulled to the side of the road and stopped.  The 

plaintiff, travelling in the same direction, collided with the rear 

end.  On the issue of contributory negligence, it was contended in his 

behalf that he had been blinded by approaching lights. 

Instruction: 

It is for you to determine, ladies and gentlemen, whether the 

Plaintiff exercised reasonable care in the operation of his car by 

reason of the fact that his vision of the standing truck was inter- 

fered with by/(approaching lights in the opposite lane 



JBG 

410 (CONTRIBUTORY NEGLIQENCE) 

Greer Lines Co. v. Roberts, 216 Md 69 

The plaintiff was standing in front of a truck while it was 

being repaired.  Defendant, who was repairing the truck, directed X, 

seated in its cab, to start the motor. When the motor started, the 

truck lurched forward and injured the plaintiff.  Resulted in a 

verdict of $67,500.  Held in this case that the plaintiff was not 

guilty of contributory negligence as a matter of law. 

The jury was instructed that the plaintiff is required to exercise 

reasonable care for his own saftey, and the Court commented that this 

is little more than what is actually practiced under the instinct of 

self-preservation.  What an ordinarily prudent and careful person v/ould 

do under a given set of circumstances is usually controlled by the 

instinctive urge to protect himself from harm. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Kent County v. Pardee, 151 Md 68 

Suit by a wife to recover for personal in-juries sustained when 

an automobile operated by her husband was damaged in crossing a washed- 

out place in a roadj it escaped control of the driver and plunged over 

a bridge, injuring the plaintiff.  An instruction was offered by the 

defendant to the effect that because she had previously traversed the 

road and knew of the condition of the roadway, she was required to 

exercise "more than ordinary care." Refusal of this instruction was 

approved.  The Court held that she was responsible for the exercise 

of only ordinary care and prudence on her part, and affirmed the judg- 

ment for the plaintiff. 
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410 (CONTRIBUTORY NEGLIGENCE) 

Graham v. V'estern Maryland Dairy, 19. Md 210-214 

In this case a three year old child was injured while playing 

on a tricycle in an alley, while the area was being serviced by a 

milk truck. The jury was allowed to consider whether or not the 

child's parents had been negligent in its care.  If so, such negligence 

would defeat the claim of the plaintiff child.  Instruction: 

We instruct you, as a matter of law, that a child three years 

old is too young and immature to be charged with contributory negli- 

gence, which would defeat the plaintiff's claim.  However, inasmuch 

as the child was not of sufficient development to be responsible for 

its own conduct, the Court instructs you that you may determine from 

the evidence whether or not the mother, who was in charge of the child 

on the occasion in question, had been guilty of contributory negligence 

and, if so, such negligence would defeat her right of recovery. 

SEE ALSO: 

Cumberland v. Lottig, 125 Md 42 
Caroline County v. Beulah, 153 Md 221 
York Co. v. Sachs, 1 ? Md 113 

In the latter case, the Court said: "If the child be so youn- 

as not to be able to take care of itself, then parental neglect, re- 

sulting in injury, may be imputed to the child." 

United v. Carneal, 110 Md 211 
Caroline County v. Beulah, 153 Md 221 
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410 (CONTRIBUTORY NEGLIGENCE) 

Legum v. Hough, 192 Md 1 

Trial In this case resulted in a verdict in favor of the plaintiff 

for d-mages to his automobile, affirmed on appeal. 

Instruction: 

The accident in this case occurred at an intersection uncontrol- 

led by traffic lights or stop signs.  In this situation, the defendant 

'.'as the favored driver, for he was approaching the intersection from 

the right, whereas the plaintiff was approaching from the left. 

The defendant claims that he had the right of way and that there 

is no evidence of primary negligence on his part, and that there can 

be no recovery in favor of the plaintiff in this case because the 

plaintiff was the unfavored driver and bound to yield the right of way 

to the defendant.  Your disposition of this case will depend upon your 

conclusion as to where the respective drivers were with respect to the 

intersection at the time the plaintiff approached it.  If they approach- 

ed the intersection at approximately the same time, then it was the 

plaintiff's duty to stop and to yield the right of way to the defendant, 

and if he failed to do so, that circumstance would bar his right of 

recovery.  However, if he did look to his right as he approached the 

intersection, and saw that the roadway was clear of traffic for a 

distance so great that he could_safely cross the roadway at normal 

speed before any car in sight could Interfere, if driven within the 

speed limit, he had a right to cross the Intersection. While the plain- 

biff was bound to yield the right of way to oncoming traffic on his 

right, he may proceed if such traffic is so far removed that It could not 

-1- 
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» 
Interfere with his passage If driven at a lawful speed. 

SEE ALSO: 

Taxicab Co. v. Ottenrltter, 151 Md 525, 531 
Jackson v. Leach, 160 Md 139 
Hendler Creamery v. Friedman, 160 Md 526 
Jersey Ice Cream Co. v. Bach, 131 Md 285 
Mlnch v. Hllkowltz, 162 Md 649 
Paollnl v. Mill & Lumber v. Mill & Lumber Co., I65 Md 45 
Yellow Cab v. lacy, 165 Md 58O 
Yellow Cab v. Bradin, 172 Md 338 
V/arner v. Markoe, 171 Md 351 
V/lodkowskl v. Yerkaltls, 190 Md 123, 132-133 
Kremer v. Fleetway Cab Co., 197 Md 561 
Askln v. Long, 176 Md 54^ 

-2- 
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410 (CONTRIBUTORY NEGLIGENCE) 

P     Gavin v. Tinkler, 170 Md 461 

Plaintiff was a passenger in a truck which overtook another truck 

and collided with the rear thereof.  Case properly submitted to the 

jury, both on the issue of primary negligence and contributory negli- 

gence, by the instruction granted.  Action of contributory negligence 

was claimed to be that the plaintiff discussed with the driver of the 

truck in which he was riding, the latter-a attempt to pass the trvck 
in tronT •— 

indent at a time when the truckAwas crossing an intersection.  Held 

to be a jury question and properly submitted to the Jury.  Case clearly 

recognized that the negligence of the driver was not imputable to the 

passenger. 

Cited McAdoo v. State, 136 Md 452. 

See Also cases of State, use of Shipley, v. Lupton, 163 Md 180; 

Montgomery Bus Lines v. Diehl, 156 Md 233;   Yellow Cab Co. v. Lacy, 

I65 Md 530; B &. 0 v. State, I69 Md 343. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Baker v. Commissioner, 22G Md 454 

This case was reversed by the Court of Appeals because of an 

inadequate instruction with respect to the burden of proof as to 

contributory negligence.  While the Court did tell the Jury that the 

defendant had the burden of proof of any affirmative defense, it did 

not state that contributory negligence was such a defense.  This was 

held to be error. 

For further discussion of related questions, see Wlntrobe v. 

Hart, 178 Md 289, 296-293, and Dunnill v. Bloomberg, 228 Md 230, and 

cases there cited. 



JBQ 

410 (CONTRIBUTORY NEGLIGENCE) 

Davidson Transfer v. Transit Co., 133 Md 263 (1944) 

This case is a collision at an intersection between a tractor- 

trailer and a streetcar.  The Court here squarely decided that the 

burden of proof of contributory^ negligence is upon the defendant who 

asserts it.  A suggested Instruction is as follows: 

In this case the defendant asserts as an affirmative defense 

the claim that the plaintiff's right to recovery is defeated by his 

own negligence which contributed to the happening of the accident. 

The Court instructs you as a matter of law that the defendant has the 

burden of convincing you by a fair preponderance of the testimony that 

the happening of the accident, and the injuries that flowed therefrom, 

mf     were the result of negligence on the part of the plaintiff—that Is, 

the failure on his part to exercise the degree of care that an ordinarily 

prudent person would have used under like circumstances. 

If you find contributory negligence on the part of the plaintiff, 

as thus defined, then any right to recover in this case is defeated, 

and your verdict should be for the defendant. 

In evaluating the testimony concerning the care exercised by the 

respective parties, you are advised that there is a well-known disposi-  7 

tion of men to act prudently to avoid damage, and unless the evidence 

discloses the contrary, there is a presumption that the parties did 

exercise proper care. 
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410 (CONTRIBUTORY NEGLIGENCE) 

Stekley v. Belle Cab, 194 Md 550 

Plaintiff, in crossing the street, looked to the South and then 

continued across, and was hit by the defendant's truck, approaching 

from the South. 

When the plaintiff started across the street, and there was no 

threat of collision, his right of way continued until he got all the 

vay across the street, so long as he used reasonable expedition.  He 

is not to be charged with being negligent because he did not continue 

to^look to the left.  If he did in fact look, as he claimed, v^T" 

entering upon the crossing, he is entitled to rely upon the defendant's 

respect for his right of way, and would not be guilty of contributory 

negligence. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

State, use of Kollsh, v. Ry, 149 Md 443 

In this case a four year ol* child ran into the side of a 

streetcar and was killed. The Court commented that a child of four 

years of age is not guilty of contributory negligence by running into 

the side of a streetcar. 



JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Kane v. Williams 229 Md 59 

The verdict was denied for a lad riding a bicycle who failed 

to stop at an intersection with a _stop_slgn against him.  It was 

held that a person riding a bicycle must obey the motor vehicle 

rules. Just as would the driver of an automobile. 

JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Martin v. Sassignol, 226 Md 363 

In this case a police car was chasing a speeder, believed to be 

a hit and run driver, going 110 m.p.h. without lights in a residential 

area, and collided with the car being pursued.  In a suit by the officer, 

the defendant resisted on the ground of contributory negligence.  It 

was held to be a question for the Jury. 
" —   ^N. 

The driver of an emergency vehicle has special privileges when 

answering an emergency call or pursuing someone in violation of the 

lav. The usual rules of the road do not apply to him. However, he 

must not take risks that unreasonably endanger other persons on the 

road. It is for you to decide whether, under the circumstances of 

this case, it was reasonable for the policeman to continue his pursuit 

of the alleged offender. 



JBG 

410 (CONTRIBUTORY NEGLIGENCE) 

Grove v. Delp, 227 Md 31^ 

Plaintiff parked and got out of her car on the side where traffic 

was moving.  She looked when alighting, but thereafter she remained 

adjacent to the car, removing some object therefrom.  Defendant hit 

and injured her.  She was held guilty of contributory negligence as 

a matter of lav;. 

If you find that the plaintiff left the place of safety for one 

of danger when she could have easily avoided doing so, you may find 

her negligent.  If you find that she entered the street with moving 

traffic without keeping a proper lookout for her safety, you may find 

ner negligent. 



412 

412 LEAVING PLACE OP SAPBTY 

It Is negligent for a person to leave a place of safety 

and enter a place of danger, without taking appropriate precautions 

for his own safety. 

Such negligence may consist of not looking to see ap- 

proaching traffic; or looking without sufficient care, or some 

other failure to use his senses reasonably for his own safety. 

192 Md 419 
220 Md 450 
227 Md 537 
228 Md 454 
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412 (LEAVING PLACE OF SAFETY) 

Campbell v. Jenifer, 222 Md 106 

This was a case in which a pedestrian crossed a street, 

divided by a median marker, between intersections, and was hit by 

defendant's car.  Evidence that the plaintiff was intoxicated.  Judg- 

ment n.o.v. for defendant affirmed.  The case recognized that a 

pedestrian who crosses between intersections must use greater care 

for his safety than would be required at a preferred crossing. 

Instruction: 

A pedestrian crossing a street between intersections is guilty 

of contributory negligence as a matter of law if he falls to look 

for approaching motor vehicles or, if having looked, he fails to see 

such motor vehicles as are there, and falls to guard against being 

hit thereby. 

SEE ALSO: 

Love v. State, use of Nelson, 217 Md 290 
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412 (LEAVING PLACE OP SAFETY) 

Phillips v. Baltimore Transit, 194 Md 527 

As plaintiff approached a street corner, she saw defendant's A^^H) 

car about a block away. When she reached the southern rail of 

the westbound tracks, the streetcar was more than thirty-five or 

forty feet avay.  Through an error of Judgement, she attempted to 
that 

cross the track, thinkingAthe car would stop.  This it did not do, 

and she was struck. 

You are instructed, ladies and gentlemen of the Jury, that a 

pedestrian does not have a right of way over a streetcar in the 

absence of a traffic light or other control device.  Both the operator 

of the car and the pedestrian owed each other a reciprocal duty of 

reasonable care. Where a pedestrian is in a position of safety, he 

has a duty to remain in that position except in so far as a reason- 

able man under the circumstances would take the risk of crossing in 

front of a car in disregard of the danger of collision. 



JBG 

412 (LEAVING PLACE OF SAFETY) 

Jackson v. Yellow Cab Co., 222 Md 367 

In this case a pedestrian v/as crossing a street and had the 

right of way when she started, but when she reached the center area 

of the street, she took refuge on a safety island.  She extended her 

t)and so that it was injured by a defendant adjacent to her but not 

encroaching on the safety island.  She was held responsible as a matter 

of contributory negligence, and recovery denied.  It was conceded that 

she had the right of way when she started her trip, but it was held 

that she abandoned her right to continue across the street when she 

took refuge on the safety island.  Thereafter, when she extended her 

arm into the traffic lane, it was a denial of the right of way then 

held by the taxi.  Instruction: 

If you find from the evidence in this case that the plaintiff 

initially had the right of way to cross the street, but that when 

she reached the center area of the street she abandoned her right of 

way for refuge on the center island, this operated to abrogate the 

original right of way she had, and she was required to yield right 

of way to oncoming vehicular traffic. 

If you find that she was in a place of safety on the traffic 

island, then it was negligent for her to leave that island and contest 

the right of way with the vehicular traffic without taking adequate 

safeguards for her own safety.  This was equally true whether she 

physically left the island or whether she extended a part of her body 

over into the traffic lane so as to interfere with oncoming traffic. 
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415 (ASSUMPTION OF RISK) (Vot   aU.To caS^ 

Evans v. Johns Hopkins University, 224 Md 234 

In this case Evans was working In the Johns Hopkins laboratory, 

engaged In some chemical experiments which resulted In explosion and 

Injury.  He sued tfce University and recovery was denied on the ground 

that there was an assumption of risk by him under the circumstances 

detailed In the evidence. 

SEE SIMILAR CASES: 

Bull S, S. Lines v. Fisher, 196 Md 519-525 
V'arner v. Markoe, 171 Md 351 

Held that an employer-employee relationship Is not necessary 

to apply the doctrine of assumption of risk.  In this case the 

evidence clearly showed that there were other laboratories available 

to the plaintiff, but that he elected to use his regular laboratory 

vithout safety features because it was more convenient for him to do 

so. 



420(a) 

420(a)  LAST CLEAR CHANCE 

Although plaintiff may have been negligent In creating 

a situation of danger. If defendant later (thereafter) had (a) 

a reasonable opportunity to discover It and, (b) time to avoid 

It, but failed to do so, then defendant had the last Clear Chance 

to avoid the accident, and If he failed to use his last Clear 

Chance, defendant Is liable even though plaintiff had at a 

previous time been negligent In creating the dangerous situation. 

203 Md 426 
194 Md 611 
208 Md 586 

The defendant's negligence must have occurred after the 

plaintiff's negligence, and not at the same time (sequential. 

not concurrent). 

194 Md 611 
218 Md 118 
192 Md 278 



420(b) 

420(b)  IAST CLEAR CHANCE 

A defendant is not chargeable with failure to use the 

Last Clear Chance when he has not time enough to avoid the 

accident. 194 Md 656 
188 Md 646 

Where both parties act negligently at the same time, i.e., 

where negligence is concurrent, the last Clear Chance rule does 

not apply. 160 Md 647 
201 Md 345 

Last Clear Chance applies only when some independent cir- 

cumstance gives defendant a fresh opportunity to avoid injury. 

211 Md 504 

The doctrine of last Clear Chance requires actual or 

constructive knowledge of the peril created by plaintiff plus 

time enough to make an effort to avoid it. 

225 Md 507 
224 Md 14 
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420 (LAST CLEAR CHANCE) 

Legura v. State, 167 Md 339 

This is a case of a pedestrian hit in the middle of the street 

by the defendant; resulted in a verdict for the plaintiff reversed 

on appeal, because the facts did not justify application of the doctrine 

of last clear chance.  In this case the doctrine of last clear chance 

was held not to be applicable, because the driver was Justified in 

concluding that the pedestrian would yield the right of way and retire 

to a place of safety. 

Suggested instruction with respect to last clear chance: 

Where one has, through an act of his own negligence, placed him- 

self in danger of injury at the hands of another which he is unable to 

prevent, if the other knows, or should know, of his peril in time to 

avoid injuring him, and he fails to exercise reasonable care to do 

so, he is guilty of actionable negligence. 

Suggested instruction: 

A pedestrian crossing a street directly in the path of oncoming 

traffic is under an obligation to use reasonable care to protect him- 
danaer 

self, to discoverAWhich a reasonable man should have anticipated, and 

to avoid it whether he be within or without the limits of a crossover. 

(•Question:  Is not the pedestrian, like the driver. Justified in 

assuming that when he is in a crossover, the driver will yield the 

right of way to the pedestrian?) 
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420 (LAST CLEAR CHANCE) 

State, use of Henderson, v. United, 139 Md 306 

Defendant's streetcar collided with plaintiff's auto.  Plaintiff 

started driving across the tracks without looking in the direction 

from which the streetcar was approaching.  Held to be contributory- 

negligence as a matter of law.  Held to be error to instruct as to 

last clear chance, because no evidence that defendant could have 

avoided the accident. 

JBG 

420 (LAST CLEAR CHANCE) 

V/est v. Belle Isle Cab Co., 203 Md 244 

In this case there was a sharp conflict in the testimony as to 

rhether the pedestrian was hit by the taxi while she was in Mw cross- 

valk or whether, as claimed by the defendant, she darted out betv.'een 
|nTe^coTioMs QMC< beToJeen 

I two parked cars, in front of the taxi, and was there struck. 

The instructions to the Jury were criticized by counsel, but the 

Court held they were substantially accurate and affirmed the case. 

If instructions are as a whole correct, won't reverse for technical, 

non-prejudicial errors. 
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420 (LAST CLEAR CHANCE) 

State, use of Stehley, v. Belle Isle Cab Co., 194 Md 550 

In this case a Judgment for the defendant was reversed on appeal. 

Stehley stepped off a place of safety and proceeded to cross outside 

the crosswalk, beginning on a green light but the light changed before 

he was through.  When the defendant's light turned green, he proceeded 

through the light and struck Stehley.  Held in this case that in the 

absence of a marked crosswalk, the defendant's walk extends from 

the^building line_to the curb.  Held in this case that a pedestrian 

has the right of way to continuejwalking on a green light if he has 

begun crossing the street on a green light. Where a pedestrian is 

not within the crosswalk, a driver is Justified in assuming that a 

pedestrian will not be crossing between crosswalks.  Where it is apparent 

that a driver is exceeding the speed limit, the question of whether 

he had a last clear chance is a question to be decided by the Jury. 
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420 (LAST CLEAR CHANCE) 

Victor lynn lines v. State, 199 Md 468 

In this case a car had become disabled on the shoulder of the 

road, and was being pushed ahead In the slow lane of traffic toward 

a gas station. It was sldeswlped by defendant's truck. Resisted on 

the ground of contributory negligence.  Case was held to be properly 

submitted to the Jury on the Issue of the doctrine of last clear chance. 

The Court adopted the criterion set out by Judge Offutt In Legum v. 

State, 16? Md 339> In which the Judge said that: 

"The basis of the doctrine of last clear chance     I 
Is that the actor either has actual knowledge, 
or Is under some legal duty which charges him 
with knowledge, (a) that If he persists In a 
course which he Is pursuing It will result In 
Injury to another, (b) which the other cannot, 
because of Ignorance or disability, be reason- 
ably expected to avoid, (c) when the actor either 
has or Is chargeable with that knowledge In time 
by the exercise of ordinary care to avoid Injuring 
the plaintiff, but (d) falls to do so»" 

Suggested Instruction: 

ladles and gentlemen, the defense In this case Is made that 

there was contributory negligence on the part of the driver of the 

plaintiff's car and, as we have previously instructed you, if there 

is such contributory negligence it would defeat the plaintiff's 

right of recovery in this case, unless you find from the evidence 

that the defendant had the last clear chance in which it was possible 

for him to have avoided injury to the plaintiff. By  this we mean 

that if, after the defendant learned that the plaintiff was pursuing 

his course along the right hand lane of the road in such a manner 

as to be guilty of negligence in doing so, nevertheless if the 

defendant's driver in this case knew of this fact, and that it was 

-1- 
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apparent to him that the plaintiff was expected to continue such 
-That 

action, then, if you flnd^the defendant, when he knev; of the 

plaintiff's predicament, had sufficient time to avoid him by stop- 

ping his tractor-trailer or by turning aside, it was his duty to do 

so.  If, under those circumstances he omitted to do so, then the 

defendant would become liable. 
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420 (LAST CLEAR CHANCE) 

Meldrum v. Kellam Distributing Co., 211 Md 504 

In this case a tractor-trailer approached an intersection as 

the light turned green, and attempted to make a left turn although 

the driver saw the defendant's car 75 yards away, approaching from 

the opposite direction.  Verdict for the plaintiff was reversed on 

appeal.  The claim was held to be defeated by contributory negligence 

as a matter of law.  The Court relied upon Art. 66-1/2, sec. 197, 

which requires one making a left turn at an intersection to yield the 

right of way to any car approaching from the opposite direction at 

the intersection and so close as to constitute an immediate hazard. 

Here the Court seemed to require that the driver of the tractor- 

trailer, because of the dangerous nature of the vehicle, exercise 

greater vigilance to avoid injury to others.  There is doubt as to 

the validity of this statement, because elsewhere the Court of Appeals 

has recognized that the degree of care is the same whether one 

operates a heavy or a light vehicle—that degree of care which an 

ordinarily prudent person would exercise under like circumstances, 

including the nature of the vehicle and the nature of the hazards. 

Held that the doctrine of last clear chance would not be applic- 

able in this case.  Held to be error to include the doctrine of last 

clear chance in the instructions. 
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420 (LAST CLEAR CHANCE) 

Fowler v. DeFontes, 221 Md 567 

Plaintiff was operating a horsedrawn vehicle and entered a 

boulevard as the unfavored vehicle, and when part way across the 

street, saw an oncoming car.  He continued across the street and a 

collision between the two resulted. There was a verdict for the 

plaintiff upon the theory that the defendant had the last clear chance 

to avoid the accident.  This was abrogated by the judgment n.o.v., 

which was affirmed by the Court of Appeals. 

The Court held that the driver of the car which was the favored 

vehicle had the right to assume that the horsedrawn vehicle would stop 

and yield the right of way, hence the plaintiffs claim was defeated 

by his contributory negligence. The doctrine of last clear chance 

was held not to be applicable. 
Check     ZMLE    fofo 16 I CQ 
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420 (LAST CLEAR CHANCE) 

Shriner v. Mullhausen, 210 Md 104 

Collision at a public road and a private driveway; car on the 

road and tractor with a manure spreader entering the public road from 

a private driveway.  The car came over a hill which had screened it 

from the operator of the tractor until a relatively short distance 

away.  Duty of the tractor driver entering from a private road to 

stop and yield the right of way.  Court refused to submit to the jury 

the issue of last clear chance. 
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420 (LAST CLEAR CHANCE) 

Shaivitz v. Etmanski, 164 Md 125 

In this case the plaintiff was a pedestrian, walking across 

the street.  Testimony indicated that he looked to his left, sav the 
uxxs 

way*clear, and continued to cross the sbreet, where he was hit by the 

defendant's vehicle.  The Court recognizes that one who has the righc 

of way when he starts across the street has a right to continue across, 

notwithstanding the fact that the signal may change, provided he pro- 

ceeds with reasonable dispatch.  Suggested instruction: 

ladies and gentlemen of the jury, even if you find that there 

was a want of ordinary care and caution on the part of the plaintiff, 

nevertheless he is entitled to recover provided you find that the 

operator of the truck which collided with him Could have avoided 

striking the plaintiff by the exercise of ordinary care after he saw, 

or by the exercise of ordinary care might have seen, that the plaintiff 

was walking on the street and in danger of being struck by the truck. 
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420 (LAST CLEAR CHANCE) 

Sears v. B & 0, 219 Md 110 

This v;as a grade-crossing collision between a truck and a loco- 

motive.  The plaintiff truck driver stopped and looked, but sav; no 

train, then proceeded across the track and vas struck.  Held that a 

directed verdict for the defendant should have been granted.  There 

vas contributory negligence as a matter of lav;, based upon the testi- 

mony of the plaintiff, v.'ho claimed that he stopped and looked but did 

not see a train that was clearly visible.  The Court held that the 

doctrine of last clear chance was not applicable.  There was no fresh 
•— of 

opportunity for the defendant to avoid the consequences *wr the plain- 

tiff's contributory negligence. 

JBG 

420 (LAST CLEAR CHANCE) 

Taylor v. Western Maryland Railway Co., 157 Hd 630 

Here the plaintiff, crossing the railroad company's tracks, 

stopped so close to the tracks that part of the car was hit by the 

locomotive.  The plaintiff was guilty of contribubory negligence as 

as matter of lav.  Court declined to submit the issue of last clear 

chance to the Jury. 
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420 (LAST CLEAR CHANCE) 

Dehn v. Matusak, 224 Md 14 

In this case the defendant was backing out of a parking place 

and collided v.'ith plaintiff's car, v/hich v/as illegally parked double, 

and uhich defendant did not see.  Concedes negligence in double park- 

ing, but claims denial of instruction on the doctrine of last clear 

chance.  Verdict for defendant is affirmed.  Held that the defendant 

did not knor of the plaintiff's danger and had no opportunity in time 

to avoid injury.  Something nev and independent of the original negli- 

gence is necessary to charge him with negligence under the doctrine 

of last clear chance. 

JBG 

420 (LAST CLEAR CHANCE) 

Dyer v. Heatwole, 225 Md lj01 

In this case the plaintiff vras leaving a car in \ hich he had 

been a passenger, caught her coat in the door, and the driver, unavare, 

drove off, dragging her and causing the in.iury complained of.  Held 

that she vas guilty of contributory negligence in causing the coat to 

be caught in the door, and this contributed directly and proximately 

to the accident. 

The doctrine of last clear chance was urged but was denied by 

the Court.  The doctrine of last clear chance requires active or 

constructive knovle^ge by the defendant of the plaintiff's peril, plus 

time enough to make an effort to avoid the injury. 



^25(a)  UNAVOIDABI£ ACCIDENT 

An unavoidable accident Is one which could not have been 

avoided by either the plaintiff or the defendant by the exercise 

of reasonable care.  If either the defendant or plaintiff could 

have avoided the occurrence by the exercise of reasonable care. 

It Is not unavoidable. 

149 Md 281 
167 Md 1 
165 Md 45 
215 Md 398 



425(b) UNAVOIDABLE ACCIDENT 

You may find that this accident was unavoidable. If you 

find that It was - 

1.  An occurrence not to be foreseen and prevented 

by vlgllence, care and attention; and 

2. Not occasioned or contributed to In any manner by the 

act or omission of the defendant (one of the parties). 

191 Md 712 
191 Md 720 
80 Md 36 
45 Md 6 

If you find that both plaintiff and defendant exercised 

reasonable care under all the circumstances, but that the accident 

happened nevertheless because of some condition or circumstance 

which could not have been avoided by reasonable care, then the 

accident was unavoidable, and (no one) the defendant Is not liable. 

220 Md 488 

An emergency does not necessarily render an accident un- 

avoidable. 191 Md 114 



Continued 

Mere skidding Is not evidence of an unavoidable 

accident. 

191 Md 712 

(It Is rarely true that an accident Is unavoidable), 

158 Md 463 

(or that a head-on collision Is unavoidable). 

191 Md 114 



^H^ 
JBG 

425 (UNAVOIDABLE ACCIDEWr) 

State v. Ulpton, 163 Md l8o 

In this case two cars approached from opposite directions. 

The car In which the plaintiff was riding made a left turn across 

the opposite lane and, before It could clear, was struck by the on- 

coming car. The Court was asked to Instruct the .lury that If the 

decedent saw the car approaching. It was his duty to warn the driver 

of his car of the approaching danger, and If he failed to do so, he 

was guilty of contributory negligence. 
•Hie 

This was held to be In error because there was nothing In*evidence 

to shov? any knowledge on the passenger's part that the driver was about 

to cross In front of the oncoming car, and that It was not a passenger's 

duty to harass the driver by continual back-seat driving. 

JBG 

425 (UNAVOIDABLE ACCIDENT) 

Shirks v. Oxenham, 204 Md 626 

In this case a tractor-trailer veered to the right and struck 

parked cars. The defendant claims that the driver suddenly became 

ill Just before the collision. There was some evidence, however. In- 

dicating that the Illness might have begun right after the Impact. 
lo<Jui1"ttr 

Plaintiff relied upon res Ipsa liauUm,  as the truck was under the 

exclusive control of the defendant,  and the accident would not ordinarily 

occur with the exercise of due care. 0 



JBG 

425 (UNAVOIDABLE ACCIDENT) 

Lloyd v. Yellow Cab Co., 220 Md 438 

Lloyd was a three-year old lad who attempted to follow two older 

children across the street. The two older children successfully crossed 

the street, but the plaintiff was struck and injured by the taxicab. 

The verdict was in favor of the defendant taxi company, and the charge 

to the Jury was challenged because it referred to the term "unavoidable 

accident" without an adequate explanation to the Jury of the legal effect 

of that term. 

The Court held that the charge was sufficient, did not relate to 

the formal characteristics of an unavoidable accident and required no 

explanation of that term. The Court paraphrased Judge Cullen's in- 

structions, on page 494, as follows: 

"If you find the infant plaintiff ran or walked 
in front of the taxicab in the middle of the block, 
at a time when its operator was free of negligence 
[that is to say, he was driving at a reasonable rate 
of speed and obeying the rules of the road], and under 
circumstances where, with the exercise of ordinary care 
on the part of the driver of the taxicab, the striking 
of the infant could not have been avoided, then the plain- 
tiffs are not entitled to recover and your verdict must be 
for the defendants; but if you find that the taxicab was 
being operated negligently [in this case the negligence 
would have had to have been excessive speed and/or a failure 
to keep a proper lookout; and the court had already explained 
to the jury that negligence to be compensable must be the       1 
proximate cause of the injuries] the defendants cannot escape   ^ 
liability for striking the child by saying the child ran or 
walked in front of the cab so suddenly that the accident was 
then unavoidable." 



JBG 

425 (UNAVOIDABLE ACCIDEWT) 

Paollnl v. Mill Corp., 1^5 Md 45 

Defendant, approaching a street corner from the left, collided 

with the plaintiff from the right.  Case recognizes the right of way 

of the driver approaching from the right, but points out that this 

right of way is not absolute but relative, and must be considered 

in connection with all of the facts and circumstances of the case. 

Defendant's prayers offered held to be too indefinite as regards 

When the plaintiff's auto reached the intersection. Where under the 

circumstances a collision could be avoided by care on one side or the 

other, the accident is not unavoidable. 

JBG 

425 (UNAVOIDABLE ACCIDENT) 

State, use of Uhlttaker, v. Greaves, 191 Md 712 

Plaintiff, walking down a mountainside; defendant driving a car 

descended only part way in second gear, as directed by the road sign. 

The road was snovy, the defendant slipped sideways, hit and killed 

the decedent.  Judgment belor for defendant, reversed by the Court 

of Appeals.  Held that it is an error to give an instruction concerning 

an unavoidable accident without defining that term.  Opinion recognizes 

an adequate Maryland definition as*, "An inevitable occurrence, not to 

be foreseen and prevented by vigilance, care and attention, and not 

occasioned or contributed to in any manner by the act or omission 

of the parties.;' 



JBG 

425 

SUGGESTED INSTRUCTION IN RE UNAVOIDABLE ACCIDENT 
(No particular case - Hypothetical Question) 

The plaintiff in this case seeks to recover a verdict from the 

defendant on the theory that the injuries complained of, and which 

you have heard described in the evidence, were caused by negligence 

on the part of the defendant. By  negligence we mean the failure on 

the part of the defendant to act with due care, that is, the failure to 

do the things that an ordinarily prudent person would have done under 

like circumstances. 

The defendant insists that the injuries resulted from no fault 

or negligence on the part of the defendant, and that they were the 

direct result of an unavoidable accident. We instruct you that an 

unavoidable accident, so far as this case is concerned, is one which 

could not have been avoided by the exercise of legally requisite care 

by any of the persons in this case, plaintiff or defendant.  If either 
"—  _ »      ——   • • 

the plaintiff or the defendant could have avoided the accident by 

proper care, it cannot be said to have been unavoidable. 

If the failure to exercise proper care resulted from conduct of ' 

the defendant, then the plaintiff is entitled to recover.  If, on 

the other hand, it resulted from careless conduct on the part of 

the plaintiff contributing to the accident, then the plaintiff's 

right to recover in this case would be defeated by his contributory 

negligence. 
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425 (UNAVOIDABLE ACCIDENT) 

Harrison v. Smith, I67 Md 1 

In this case a six-year old child ran out into the street at 

or near an intersection crosswalk, and was injured by the defendant. 

Defendant claimed the plaintiff ran into his car at a point past the 

crosswalk.  In discussing what constitutes an unavoidable accident, 

the Court said: 

"An unavoidable accident as the subject of 
judicial inquiry, is one which could not have 
been obviated by the exercise oflegally re- 
quislte care by any of the persons whose responsi- 
bility for the occurrence is asserted or denied. 
If either the plaintiff or the defendant could 
have averted the accident by proper care, it could not 
be said to have been unavoidable." 

Judgment for the plaintiff was affirmed in this case, the 

Court holding that the instruction as granted was as favorable to 

the defendant as he had a right to seek. This was to the effect that 

if the plaintiff ran into the path of the defendant's automobile when 

its course could not be arrested, and the child's approach could not 

have been anticipated, then the verdict should be for the defendant. 



430 (a) 

430(a)  PROXIMATE CAUSE 

If you find negligent, you may find him liable 

If his negligence was a substantial factor In producing the 

Injury. 

's negligence need not be the only cause of 

the Injury for you to find him liable.  If his negligence com- 

bined with some other cause and was a substantial factor In bring- 

ing about the damage. may be liable. 

If you feel was negligent, but that his 

negligence was not connected In a substantial way with the Injury 

because of Its remoteness or for any other reason, then you may 

find him not liable. 



^30(b) 

430(b)  PROXIMATE CAUSE 

Proximate cause means that cause which Is the natural, 

or probable, order of events,/produced the Injury complained 

of. 

It need not be the only cause, or the last or nearest 

cause. 

It Is sufficient If It operates with (concurs with) 

some other cause (acting at the same time?) at or about the 

same time, which in combination with it causes (produces) the 

injury. 



JBG 

430 (PROXIMATE CAUSE) 

Yellow Cab Co. v. Hicks, 224 Md 563 

In dealing v/ith the subject of proximate cause, this case held 

that the proximate cause need not necessarily be the sole cause. It 

is enough that it be an efficient and contributing cause, vithout 

which the injury would not have resulted. 

JBG 

430 (PROXIMATE CAUSE) 

B & 0 v. State, 1S9 Md 345 

Held error to submit to the jury an instruction which permitted 

them to consider the mere violation of an ordinance, without shoring 

that the violation caused the injury. 

JBG 

430 (PROXIMATE CAUSE) 

Leslie v. Alexander, 226 Md 635 

A passenger on a bus brought suit because she fell to the floor 

when the bus driver was compelled to suddenly stop his trackless 

trolley to avoid colliding with a passenger car that had turned to the 

right from the fast lane of traffic and cut him off.  Operator of 

passenger car held to be at fault in turning from the fast lane for a 

right turn, without giving any signal of his intention so to do. 



JBG 

430 (PROXIMATE CAUSE) 

Baltimore Transit v. Young, 189 Md 428 

Right of emergency transit vehicle recognized over the control 

fights at a street intersection.  Transit vehicle held to be without 

fault and the proximate cause due to the driver of the plaintiff's 

vehicle. 

JBG 

430 (PROXIMATE CAUSE) 

Christ v. Wempe, 219 Md 627 

Negligence case against the driver of a car involved in a one- 

car accident in which the car skidded off the road and crashed into 

two trees.  Case was submutted to the jury on special issues and re- 

sulted in a verdict for the defendant, which was affirmed on appeal. 

Instructions held to be adequate and not erroneous or misleading, 

although challenged on the ground that the defendant would be liable 

only if the Jury found that his negligence was the direct and proximate 

cause of the injuries.  Recognized that a would have been more accurate, 

but the entire charge was regarded as fair. 



JBG 

430 (PROXIMATE CAUSE) 

Holler v. Lowery, 174 Md 149 

In this case a pedestrian was crossing the highway and then 

traversed the shoulder thereof, out of harm's way from traffic on 

the highway, when her progress was blocked by the defendant, who 

pulled out Into the highway In such a fashion as to block her progress 

and actually to graze her in passing.  There she was trapped by his 

car until another car approached on the wrong side of the road, struck 

her and crushed her against the defendant's car.  She sued both parties, 

recovering Judgments against both, but only the defendant above-describ- 

ed appealed. 

It was held that the second driver was not an intervening cause 

under the circumstances, but that the original negligent conduct of 

the defendant Justified Judgment against him. The proximate cause of 

the accident was held to be the fact of the defendant, and Judgment 

against him was affirmed. 

The case cites the American Law Institute's Restatement of Torts, 

sections 431 and 432.  The Restatement uses the mention of "substantial 

factor" in determining whether the actor's negligent conduct is re- 

sponsible for the injury.  The Court quotes with approval Restatement 

which recognized the factor as bringing about the injury if it is 

"substantial." 

-1- 



430 (PROXIMATB CAUSE) Contd* 

Suggested instructloni: 

You are Instructed, ladles and gentlemen of the Jury, that the 

injury to the plaintiff in this case is claimed by the plaintiff to 

be the fault of each of the two defendants. Both are claimed by her 

to be concurrently responsible for her injuries.  Neither of the 

defendants is liable for the plaintiffs injuries unless he contri- 

buted to the happening of the accident which resulted therein, and 

by this we mean that he is not liable unless his conduct was such that 

without his participation, the injuries to the plaintiff would not have 

been sustained.  If the conduct of either of the  defendants was such 

that the injury to the plaintiff would not have resulted except for 

the Intervening cause of the other defendant, then, in that event, your 

verdict should be in favor of the defendant not responsible for the 

plaintiff's injuries. 

_o_ 



JBG 

430 (PROXIMATE CAUSE) 

Bowman v. Williams, 164 Md 397 

In this case the plaintiff asserted a claim for damages by reason 

of his becoming frightened because defendant's truck ran Into plaintiff's 

basement.  Recovery was sustained. If the Jury finds WwiSrcn the 

evidence that the proximate cause of the Injuries which he suffered 

was fear, either for himself or for another. 

The jury was Instructed: 

If you find that the physical damage suffered by the plaintiff 

was due to a fear for his own safety, or a fear for the safety of 

another, and such fear was caused by a negligent act or omission of 

the defendant, then you should find for the plaintiff. 

JBG 

430 (PROXIMATE CAUSE) 

Dallas v. Dlegal, 134 Md 372 

A tvo-year old chlQd was hit by a truck backing from a parked 

position on the wrong side of the street.  Resulted In a Jury verdict 

for the plaintiff; Judgment n.o.v. for the defendant affirmed.  Held 

that a mere violation of the statute would not afford basis for recovery 

unless this violation was the proximate cause. 



• 

JBG 

430 (PROXIMATE CAUSE) 

Jones v. Transit Co., 211 Md 423 

A passenger on a bus was Injured in a sudden stop. Directed 

verdict for the defendant. The bus was required to suddenly stop 

when a car suddenly swerved In front of the bus. The speed of the 

bus held not to be a proximate cause of the Injury, for the emergency 

was caused by the car's pulling In front. Negligence of the car driver 

was an Independent, intervening cause, unexpected and unforeseeable. 

JBG 

430 (PROXIMATE CAUSE) 

Liberto v. Holfeldt, 221 Md 62 

Defendant left a car unattended, without removing the keys from 

the ignition. Five days later a thief drove the car and injured the 

plaintiff some distance from where the car was stolen.  Defendant was 

sued and recovery was defeated on the ground that the violation of 

the statute requiring keys to be removed was not the proximate cause 

of the injury to the plaintiff, which was a negligent act of the driver 

of the car, to wit: the thief. 



JBG 

430 (PROXIMATE CAUSE) 

Ford v. Bradford, 213 Md 534 

Plaintiff collided with the defendant's tractor-trailer, which 

had stopped on the shoulder of the road because of engine trouble. 

Plaintiff's vision ^as impaired by bright lights of oncoming car.  The 

defendant's reflectors were covered with mud.  Violation of statute 

may constitute negligence if it proximately produces the injury. 

JBG 

430 (PROXIMATE CAUSE) 

Maggitti v. Cloverland Farms Dairy, 201 Md 528 

A child was hit by an automobile, adjacent to a point in the 

street where a milk truck had double-parked, allegedly obscuring the 

viev and causing cars to cross the center of the road.  The milk truck 

was excused from liability, because it was not the proximate cause of 

the accident.  There was an intervening cause, to wit the action of 

the driver of the car.  The truck driver could not anticipate that a 

child, of whose presence in the vicinity he was not aware, would cross 

where vehicles had the right of way, nor could he anticipate the 

negligence of the driver of the car.  His conduct was not the proximate 

cause of the accident. 

The above case is reported at 201 Md 528, and apparently a second 
2.k3 

appeal is reported in -!•* Md 11. 



JBG 

430 (PROXIMATE CAUSE) 

State, use of Joyce, v. Hatfield, 197 Md 249 

Plaintiff sues defendant, operator of a tavern, claiming that 

the latter was negligent in selling liquor to an automobile driver 

who had to use his car for transportation.  Judgment for the defendant 

affirmed, on the ground that the sale of liquor was not the proximate 

cause of the accident. 

JBG 

430 (PROXIMATE CAUSE) 

Bloom v. Good Humor, 179 Md 384 

Bloom was a ten-year-old boy who ran out into the street to do 

business with an icecream truck.  After making a purchase, he started 

across the street and was there struck by a car. 

In a suit against the Good Humor Company, there v/as a Judgment 

entered on demurrer for the defendant and on appeal the Judgment was 

affirmed. 

The Court squarely held that assuming that there vras negligence 

in inducing the lad to come out into the street for service and not 

safely returning him to the sidewalk, such negligence was not the 

proximate cause of the Injuries, which was due to the ladjs carelessly 

returning to the sidewalk vithout looking, and to the intervening cause 

of the car's running him down. 



' 
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430 (PROXIMATE CAUSE) 

Campbell v. State, 203 Md 338 

This case Involved a head-on collision. In which the plaintiff 

claimed that he was on his side of the center line and that the defend- 

ant cut across the center line, causing the collision. Judgment for 

the plaintiff affirmed.  Suggested instruction: 

ladies and gentlemen of the Jury, the evidence in this case 

discloses that the two parties, the plaintiff and defendant, res- 

pectively, were travelling in opposite directions on the same roadway. 

The roadway was twenty-four feet wide, an adequate wiflth for both 

parties to pass safely, provided, of course, that each kept on his 

respective side of the road. The plaintiff claims that the defendant 

omitted to do this, crossed over the center line and ran into his car. 

You are informed that in addition to the usual requirements with 

respect to using due and proper care for the safety of persons on the 

highway, there is a positive and affirmative duty on the part of each 

of these two drivers to remain safely on his half of the road. The 

real controversy in the case will be resolved by the determination by 

you of the question as to which of the parties to this case failed to 

do so. 



JBG 

430 (PROXIMATE CAUSE) 

Otis Elevator Co. v. LePore, 229 Md 52 

A boy's foot was caught in an escalator; construction of the 

escalator conceded to be negligent, but no direct evidence that the 

foot vras injured because of this defect.  Held that the Jury could 

conclude, on circumstantial evidence, that the defect was the proximate 

cause of the injury.  Verdict for the plaintiff was affirmed, because 

the Court held that if the circumstances of the accident lead to a 

reasonable probability that there was a relationship of cause and 

effect between the negligence on the one hand and the injury on the 

la other, the verdict should be allowed t*e stand. 

JBG 

430 (PROXIMATE CAUSE) 

Walters v. Smith, 222 Md 62 

Plaintiff had a pre-existing physical condition.  It was 

claimed that the defendant's negligence activated this condition and 

caused symptoms for which the plaintiff had to be treated.  The trial 

judge refused to let the case go to the jury, on the ground IrtOR there 

were two equally plausible explanations, for one of which the defendant 
^—-^ ^ v 

v.'ould be liable and one otherwise.  He declined to allov the jury to 

speculate about it.  Held to be error, for the evidence shov/ed reason- 

able probability that negligence caused the condition complained of. 



JBG 

430 (PROXIMATE CAUSE) 

Cocco v. Llssau, 202 hki 196 

A child was hit by an auto on road near beach entrance.  Resulted 

in a verdict for the plaintiff, reversed on appeal. Held that there 

was no evidence of negligence on the part of the driver.  Contended 

that It was a violation of the traffic statute to drive to the center 

of the road, rather than drive on the right.  Held by the Court of 

Appeals that violation of this statute was not the proximate cause 

of the accident, for the boy's chance of being hit was not increased 

by the presence of the car in the center of the road, rather than on 

the side. 

Pedestrians and vehicles have reciproail duties to acconjibdate 

themselves to each other's lavful use of the road, a duty to drive 

with the same degree of care as a person of ordinary prudence under 

similar circumstances. 



435 

435  CONCURRING CAUSE 

(There may be more than one proximate cause of an Injury, 

and) - 

When the effects of wrongful conduct of each of two or 

more persons actively work at substantially the same time to 

cause the injury without either being a superseding (Intervening) 

cause, each may be a proximate cause. 

Minn. 141 



JBG 

435   (CONCURRENT CAUSE) 
r—  

Yellow Cab Co. v. lacy, 1&5 Md 53£' 

The plaintiff, a guest in the automobile of another, was injured 

in a collision with the defendant taxicab. The burden of proof is on 

the plaintiff to shov., by a preponderance of the evidence, that the 

accident was caused, or contributed to, by the negligence of the 

defendant.  Negligence, to render a person liable, need not be the 

sole cause of injuries.  That is, a guest passenger might recover 
t . 

although his driver was also negligent. 

Negligence defined: 

Negligence is a lack of ordinary care—that degree 
of caution, attention, activity and skill which are habitually 
employed by, or may reasonably be expected from, persons in 
the situation of the respective parties under all circumstances 
surrounding them at the time. 



440 

440 INTERVENING (SUPERSEDING) CAUSE 

A cause is not a proximate cause if there is an interven- 

ing (superseding) cause. 

To be an intervening (superseding) cause, all four of the 

following elements must exist: 

1. Its harmful effect must have occurred after 

the original negligence. 

2. It must not have been brought about by the 

original negligence. 

3. It must actively work to bring about the 

harmful results which would not have followed 

from the original negligence. 

4. It must not have been reasonably foreseeable 

by the original wrongdoer. 

(Note - relation to creation of a "condition" as an "intervening1' 

(superseding) cause). 



JBG /ut^ 
445 (VIOLATION OF STATUTE)    (J^ 

Legurn v. State, IC? Md 339 

This is a case of a pedestrian hit in the middle of the street 

by the defendant; resulted in a verdict for the plaintiff reversed 

on appeal, because the facts did not Justify application of the doctrine 

of last clear chance.  In this case the doctrine of last clear chance 

was held not to be applicable, because the driver was Justified in 

concluding that the pedestrian would yield the right of way and retire 

to a place of safety. 

Suggested instruction! with respect to last clear chance: 

Where one has, through an act of his own negligence, placed him- 

self in danger of injury at the hands of another which he is unable 

to prevent, if the other knowsjp or should know, of his peril in time 

to avoid injuring him, and he fails to exercise reasonable care to do 

so, he is guilty of actionable negligence. 

Suggested instruction: 

A pedestrian crossing a street directly in the path of oncoming 

traffic is under an obligation to use reasonable care to protect him- 

slef, to discover danger which a reasonable man should have anticipated, 

and to avoid it whether he be within^the limits of a crossover. 

(Question:  Is not the pedestrian, like the driver. Justified in 

assuming that when he is in a crossover, the driver will yield the 

right of way to the pedestrian?) 



JBG 

445 (VIOLATION OF STATUTE) 

Bush v. Mohrlein, 191 Md 4lo 

Plaintiff and defendant collided at an Intersection not aontrollec 

by a traffic light or signs.  Evidence indicated that both cars entered 

the intersection at approximately the same time. 

Suggested instruction: 

It is the duty of the driver approaching from the left to yield 
a. 

Ihe  right of way to Me- vehicle approaching from the right only in 

those cases where the vehicles are approaching the intersection under 

such circumstances that a collision is likely to occur.  If the vehicle 

approaching from the left is crossing the intersection at a time v.-hen 

che vehicle approaching from the right is at such a distance from 
—  — • — - 

the intersection that there would not reasonably be supposed to be 

any danger that the two vehicles v^ould collide, then the driver approach- 

ing from the left is not required to wait until the vehicle from the 

right has passed. 



JBG 

445 (VIOLATION OF STATUTE) 

B & 0 v. State, 169 Md 34? 

The plaintiff, a passenger In an auto, was killed while the 

driver was trying to avoid railroad cars being switched on the street 

and struck a telephone pole.  This case holds that the mere violation 

* 

of a statute or ordinance is not evidence of negligence, unless the 

violation of the statute or ordinance was the proximate cause of the 

accident. 

This case was reversed because the plaintiff's granted instruction 

did not require that the accident be caused by the defendants negligence. 

JBG 

445 (VIOLATION OF STATUTE) 

Broun v. Bendix, lo? Md 613 

Failure to obey the statutory duty to stop and yield the right 
^ 

of way to a pedestrian who had just alighted from a bus at an inter- 

section is some evidence of negligence. 

JBG 

443 (VIOLATION OF STATUTE) 

Dallas v. Diegal, l84 Md 372 

A truck had been parked on the wrong side of the street, in 

violation of -MR statute.  The driver undertook to back the truck 

from its wrongly-parked position and struck a two-year-old child while 

backing. 

Judgment for defendant n.o.v. was granted because it was held 

that the mere violation of the statute \;as not the proximate cause of 

the accident. 



JBG 

445 (VIOLATION OP STATUTE) 

Standard Oil Co. v. Stern, 157 Md 211 

Verdict for the plaintiff against the defendant was affirmed, 

because the evidence clearly showed that the driver of the defendant 

truck had passed a car on his side of the road when the way ahead was 

not clear, and when the truck he was passing swerved toward the center 

of the road, the defendant's truck was forced to veer to the left and 

collide with the taxicab in vhich the plaintiff was riding. 

JBG 

445 (VIOLATION OF STATUTE) 

McDonald v. Wolfe, 226 Md 198 

In this case the violation of the legal duty constitutes negli- 

gence, £or it contributed substantially to the happening of the accident 

In other words, it was a proximate cause of the accident. The Jury 

was instructed that "If you find no causal connection between the 

violation of duty on the part of the defendant and the injury, you 

should disregard the violation and bring in a verdict for the defend- 

ant . " 

JBG 

445 (VIOLATION OF STATUTE) 

May v, Warnick, 22? Md 77 

This case was reversed for error in instructions. 



JBO 

445 (VIOIATION OP STATUTE) 

May v. Warnlck, 22? Md 77 

Here the Court of Appeals squarely held for the first time 

that Section 221 of Article 06 1/2, which prohibits one to drive 
r  

on the left side of the road within a hundred feet of an intersection. 

does not apply to a one-way street or apparently to the lane of a dual 

hlghuay. Verdict for the plaintiff was reversed without a new trial. 

JBG 

445 (VIOLATION OP STATUTE) 

Cocco v. Lissau, 202 Md 195 

In this case a child was hit by a car on a road near a beach 

entrance.  Judgment for the plaintiff was reversed.  Court of Appeals 

found no negligence on the part of the driver of the car. The defendant 

v/as said to have driven to the center of the road^ in violation of 

his statutory duty to drive to the right of the center, but the case 

was reversed because the violation of the statute was not the proximate 

cause of the accident.  Held that vhere a child darts in front of a 

car which is^being operated negligently, and which couldn't avoid fHe 

collision, there is no liability. 



JBG 

445 (VIOLATION OP STATUTE) 

Maggitti v. Cloverland Farms Dairy, 201 Md 52S 

Suit by a child alleged to have been struck by a negligently- 
hadt 

operated automobile. Also sued milk truck which \mm double-parkgd 

and allegedly obscured the view and caused cars to cross the center 

of the road. 

It was held that the improper parking of the milk truck was not 

the proximate cause of the accident, there being an intervening cause, 

the negligent driving of the car. 



445 

445 STATUTE VIOLATION 

The law of Maryland provides - 

(here read or paraphrase statute) 

I instruct you that if you find that Mr. D. violated that 

statute, and further find that such violation was a proximate 

cause of the accident, then Mr. D. was guilty of negligence; 

and you should so find. 

If, however, the violation of the statute was not a 

proximate cause of the accident, then the violation is im- 

material, and you should disregard it. 

(Example - Driving at excessive speed. Violation - 
not having registration card for car in possession) 



450 

450 WHAT IS NOT THE DUTY OF MOTORIST 

Some testimony has been Introduced in this case respecting 

 .  I instruct you that it is not the 

duty of a motorist to: 

1. To anticipate that another vehicle will violate 

a statutory duty, in the absence of some indication to 

the contrary. 

2. Anticipate that another motorist will not yield 

the right-of-way when it is his duty to do so. 

3. To look to see whether vehicles facing a red 

light may be about to cross in violation of the red 

light. 

225 Md 112 
184 Md 499 

4. That a person will leave a place of safety to 

enter a place of danger. 

5. That a child will unexpectantly or suddenly run 

into a roadway in front of a moving vehicle. 



450 

Continued 

6. That another motorist will suddenly cross a 

street from his proper lane into the wrong lane of 

traffic 

190 Md 1 

7. To warn a vehicle behind him that he intends 

to pass a car ahead of him. 
167 Md 658 

8. To anticipate that an overtaking vehicle will 

pass on his left within 100 feet of an intersection in 

violation of the statute. 
216 Md 165 

9. To anticipate that another person will act in 

an unreasonable manner, in the absence of some indi- 

cation to the contrary. 
212 Md 471 
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450 (NOT DUTY OP MOTORIST) 

Caryl v. Baltimore Transit, 190 Md 162 

In this case a pedestrian was crossing Charles Street on a green 

light and was struck by a streetcar turning left into Charles to go 

south thereon.  This decision recognizes that since the Act of 1943, 

a pedestrian or vehicle lawfully within an intersection, including 

one crossing on a favorable light, has the right to complete the trip, 

even if the light changes in the middle of the trip. 

This case further recognizes that a vehicle making a left turn 

must wait until those meeting it have passed, and must not cross in 

front of vehicular or pedestrian traffic headed in the opposite direc- 

tion. 

The case also recognizes that a pedestrian has the right of way 

over a streetcar at ^controlled intersection.  The Court also commented 

that a pedestrian cannot legally be required to look simultaneously 

In three different directions. 

Suggested instruction: 

You are instructed that a pedestrian lawfully within an Inter- 

section, as where one has a favorable light, has the right to complete 

the trip, even though the light changes in the middle thereof. You 

are further instructed that a vehicle making a left turn must wait 

until those persons or vehicles proceeding in the opposite direction 

have passed, rather than to cross in front of such traffic. 
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450 (WHAT IS NOT THE DUTY OF A MOTORIST) 

Hensley v. Pirzchalskl, 212 Md 4?! 

In this case, the plaintiff, a Good Samaritan, had sought to 

help the defendant start the latter's car, which was stalled on a 

slight up-grade.  In attempting to back the car, the defendant had 

steered it in such a manner that it injured the plaintiff. 

The case was taken from the jury on the ground that there was 

no primary negligence, and affirmed on appeal.  Held that the plaintiff 

should have anticipated that the defendant would back his car into 

an adjacent alley, in order to push it forward dovn-grade. 



502 MANAGEMENT AND CONTROL 

The law requires a motorist to have his car, at all times, under 

control. This means that he must be prepared to stop, slow, turn, 

yield the right-of-way, or take such other measures to avoid danger 

as are reasonable under all the circumstances. Failure to do so is 

negligent. 

In this case, Mr.  Is charged with having driven (so fast) 

(on the wrong side of the road) (without proper brakes) (with 

defective steering gear) - so that he could not control his car 

sufficiently to avoid the accident. 

It Is for you to say whether or not Mr. was negligent 

184 MD 634 



• 
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• 

• 

No Cases. 

No Official Driver's Manual In Maryland. 

303 

503 DRIVER'S MANUAL 

i 
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504 

504 LIMITED SKILL OF DRIVER 

No cases In Maryland. 

There must be many cases in other States of persons with defective 

eyesight, hearing, disabled veterans, heart disease, etc.. Indicating 

when a person is negligent, if with limited skill, undertakes to drive. 

* 



505 RIQHT - OF - WAY 

a. Definition 

Right-of-way means the right to the Immediate use of the 

highvay. 

b. Nature 

The right-of-way rule Is a cautionary guide, not a peremptory 

command. 
190 Md 128 

c. The right-of-way rule does not mean that a person with the 

right-of-way does not have to take reasonable precautions for his own 

and others' safety. 
226 Md 221 

A driver who has the right-of-way at an Intersection has the 

right to proceed across If he sees no obstacles In the Intersection. 

225 Md 112 

A driver who has the right-of-way may assume that an unfavored 

driver or an unfavored pedestrian will yield the right-of-way to 

him until he discovers that the unfavored person does not intend to 

do so. 
190 Md 128 
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507 CLEARING INTERSECTION 

If a vehicle enters an Intersection on a green light. It has the 

right-of-way to continue through the Intersection and complete Its 

trip across. 
190 Md 16^ 

This right-of-way continues, and Is superior to, the right-of-way 

of another vehicle which entered the Intersection on a green light. 

190 Md 5^8 
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508 

508 MAINTENANCE IN SAFE CONDITION 

It is for you to say whether or not Mr. D used reasonable care in 

maintaining his vehicle as to: 

a. Brakes 

b. Lights 

c. Steering gear 

d. Accessories 

e. Wheels 

f.   

If he did not, and as a result Mr. P was injured, then Mr. D was 

negligent and you should find him liable. 

If, on the other hand, the accident was caused by a hidden or 

latent defect which Mr. D could not reasonably have known, then Mr. D 

is not liable. 



22. 
511 DISARLKT) VEHICLE 

a.  Parking Off Roadway 

The law requires that a disabled vehicle (truck) must be 

parked off the travelled part of the highway when It Is practicable, 

leaving at least 12 feet of open road to Its left. 

It Is for you to say whether, tti this case. It was practicable 

for Mr. D's truck to be parked further to the right. 

If It was practicable, then Mr. D was negligent, but If It v;as 

not, then Mr. D had the right to park as he did. 



r^ 
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511 DISABLED VEHICLES 

b. The driver of a disabled vehicle Is not bound to remain v1th 

his vehicle In order to give any signals other than the flares, re- . 

flectors, or   _, required by the law (statute). 

194 Md 81 

I 
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512 SEAT BELTS 

No cases In Maryland. 

Recent Statute (1964?) requires seat belts In new car sales under 

certain circumstances. 
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515 

515 LIGHTS 

a. Darkness 

It Is for you to say whether, at the time of the accident. 

It v/as dark enough for a prudent driver to have had his headlights 

burning, 
221 Md 7 

b. Headlights 

The law requires motor vehicles to have headlights which v111 

enable the driver to see objects In the road at a distance of   

feet.  It Is for you to say whether or not Mr. D's headlights compiled 

vlth this requirement. 
Art 66 1/2 sec._ 

c. High and Low Beam 

d. Blinding and Dazzling Lights 

Of approaching vehicle. 

e. Rear Lights 

f. Parking Lights 

A parked vehicle Is not required to have lights on Its rear 

under all circumstances, but It Is negligent to park a vehicle, with- 

out lights. In such a manner as to endanger other persons. 

It Is for you to say v.hether, under the circumstances of this 

case, Mr. D was negligent in failing to have parking lights burning on 

the rear of his car. 



517 FLARES - REFLECTORS 

The law requires that the driver of a vehicle (truck) parked at 

night on or near a highway, place flares behind and beside to warn of 

the trucks' presence. 

Failure to place such flares is negligent. 

Failure to have such flares available in the truck is negligent. 

In the case of a truck carrying inflammable goods, reflectors 

may be used instead of flares. 

Failure to place flares in the manner or at the distance required 

by statute constitutes negligence, if that failure caused or contributed 

to the accident. 
19^ Md 81 



525 CHAINS 

Failure to use chains on Ice, snowy or slippery roads Is 

negligent. If an ordinary prudent driver would have used them 

(under all the circumstances), 
229 Md 155 



530 

530 SNOW TIRES 

Failure to use snow tires on ice or snowy (or slippery) 

roads is negligent if an ordinary prudent driver would have 

used them (under all the circumstances). 

229 Md 155 



535 

535 ADAPTATION TO CONDITIONS 

A motorist is bound to observe and take account of con- 

ditions of road, weather, density of traffic, persons on or 

near the highway and other circumstancesj and when danger is 

caused by any of them, to use a higher degree of care, measured 

by the extent of the danger. 

218 Md 627 
168 Md 306 



537 

537 LOW GEAR ON HILLS 

Failure of a driver to go into low gear in descending a 

hill is negligent if an ordinary prudent driver would have done 

so (under all the circumstances). 

229 Md 155 



550 

550 EMERGENCIES 

In determining whether a person's act or failure to act 

constitutes negligencei you may take into consideration the fact 

that he was confronted with an emergency. 

The existence of an emergency may be an excuse for what 

would otherwise be negligence. 
19k  Md 666 

If reacted to the emergency as a reasonable 

prudent person might have reacted, you may not find him negli- 

gent even If his choice of action was not the best one 

205 Md 137 
217 Md 433 



558 

558 SPEED 

It is negligence for a motorist to drive above the lawful 

speed limit, or at any speed which, considering the traffic and 

weather conditions, the proximity of children, or any other cir- 

cumstance existing at the time is not reasonable.  (Follow by 

proximate cause instructions). 



5,9 

559 LANES OF TRAFFIC 

The law provides that a motorist must ordinarily drive on the 

right side of the road, and In the absence of good reasoning, failure 

to do so Is negligent. 

170 Md 2.29 
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JBG fft  -  THIS IS A COLLISION OCCURRING AFTER DARK ON THE XYZ HIQHVAY 
A •n/ENTY-POUR-FOOT ROADWAY RUNNING NORTH AND SOUTH.^PLAINTIFF 
WAS SOUTH-BOUND^DEFENDANT WAS NORTH-BOUND; THEY COLLIDED NEAP 
THE CENTER OF THE ROAD IN A SIDE-SWIPING ACCIDENT, THE LEFT SICE 
OF THE NORTH-BOUND CAR HAVING COLLIDED WITH THE LEFT SIDE OF 
THE SOUTH-BOUND CAR.  BOTH CARS HERB SEVERELY DAMAGED, AND THE 
RESPECTIVE DRIVERS RECEIVED PERSONAL INJURIES.  THE PLAINTIFF 
WHO WAS OPERATING THE SOUTH-BOUND CAR, SUED THE DEFENDANT, 
WHO WAS OPERATING THE NORTH-BOUND CAR, AND THE LATTER FILED 
A COUNTER-CLAIM AGAINST THE FORMER. 

ladles and gentlemen of the Jury: 

The collision In this case occurred on a straight section of the 

roadjpf adequate width for two cars to safely pass.  It seems a fair 

inference from the testimony In the case that one of the drivers crossed 

over the center line, for if both of them had remained entirely on his 

respective side of the road, they would have passed each other unhurt. 

However, there was no center line marked on the road, and the testimony 

is sharp#ly in conflict as to where the point of impact was with res- 

pect to the imaginary center line.  Each of the parties claims that he 

was entirely on his side of the road, and there is some testimony in 

the case to substantiate the respective claims of each of the parties 

in this regard. 

This presents a disputed question of fact which you are called 

upon to resolve.  While the Court will outline the testimony favoring 

each of the respective parties, you will understand that this is done 

only for the purpose of assisting you in evaluating the testimony, and 

that it is your responsibility to determine these essential facts, for 

you must weigh the evidence and determine the credibility of the wit- 

nesses who have testified. 

The^defendant testified that the plaintiff approached him with 

his lights on "high beam," and that he found it difficult to see through 

and beyond these lights, but that he carefully steered his car to the 

-1- 
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right of the approaching headlights, so as to safely pass the oncominR 

car.    The plaintiff denies that his headlights were on "high beam," 

but states that he had depressed them to "low beam" at the time he saw 

the Defendant's car round the curve, some quarter of a mile ai.ay. 

You will take into account the testimony of the officer who reachec 

the scene of the collision shortly after it occurred.  Admittedly he 

did not see the collision, but he studied the scene in the presence of 

both parties; and you vill take into account the tire marks on the road 

as described by him, as well as the location of the debris as located 

by chis witness, as veil as certain gouge marks described by him, if 

you find that these gouge marks were made by the defendant's car. 

The Court instructs you as a matter of law—and you are required 

to follow the Court's instructions concerning matters of lav?— that two 

automobiles approaching each other on a two-lane road are required to 

be alert to observe the conditions of the highway, and to stay on 

their respective sides of the center of the highway, whether that center 

is marked on the roadway or not.  You are also instructed that when two 

cars are approaching each other during the nighflime, the driver of each 

is required to dim his headlights so that the oncoming driver may not 

be blinded by a "high" light, (rhe Court instructs you that)The burden 

of proof in this case, so far as the plaintiff's claim is concerned, is 
/vw. 

on the plaintiff, to convince you by a fair preponderance of the testi- 

mony that he is entitled to recover. 

The defendant in this case claims that irrespective of on which 

side of the center line the collision occurred, the plaintiff in this 

case is barred from recovery because the plaintiff was guilty of negli- 

gence v/hich contributed to the happening of the collision.  This claim 

-2- 
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Is based upon the defendant's contention, which the plaintiff denies, 

that the plaintiff was operating his car on "high beam" headlights, ans<. 

that the effect thereof was to blind the defendant, which may have 

caused him to lose his position on the highway. 

The Court Instructs you that If you find that tfift?'plaintiff was 
the 

driving his car on ** "high beam," notwithstanding his contention to 

the contrary, and that this fact contributed to the happening of the 

collision of these cars, then his right of recovery In this case should 

be denied.  However, the burden of proving this contributory negligence 

Is upon the defendant, so that In order to defeat the claim on this 

ground, the defendant must convince you by a fair preponderance of the 

testimony that the plaintiff was operating his car on "high beam" lights, 

and that this contributed to the happening of the accident. 

If your verdict In this case Is for the plaintiff, then. In 

determining the amount of your verdict, you may take Into consideration 

the following: (Details of the plaintiff's claim as established by the 

evidence). 

-3- 
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566 

566 DRIVERS' SIGNALS 

There are some occasions when It Is the duty of the driver 

to give other persons on the highway a signal of his intentions: 

1. A person starting a vehicle which has been stopped, 

standing or parked must first give a hand signal to on- 

coming traffic. 

2. A person turning from a direct course on a highway 

must give a signal to any vehicle which might be affected 

at least one hundred feet before making the turn. 

3. A person stopping or slowing must give a signal to 

any vehicle which may be affected by such action. 

In each case, the signal must be an appropriate one. The circum- 

stances determine what kind of signal is appropriate (that is, by 

hand, directional signal, stop lights, or sounding of horn) and 

the length of time for which it must be given.  It is for you to 

decide, considering the circumstances of this case, whether   

gave a reasonably adequate signal of his Intentions. 



575(a) 

575(a)  ORDINARY INTERSECTIONS 

The fact that drivers are approaching an intersection is a 

circumstance to consider in determining whether or not they are 

driving negligently. We all know that the amount of danger to 

one in a car is greater at an intersection than elsewhere, and 

the amount of caution required, therefore is greater. In this 

case, the accident occurred at an intersection which was not con- 

trolled by a traffic light, stop sign or other device. 

1. The general rule is that, at such an intersection, 

when two cars are approaching so as to arrive at about the same 

time, the car approaching on the right is entitled to the right- 

of-way.  The driver of the car approaching on the left must wait 

until he can cross with safety. 

2. The car on the right in this case had the right-of-way 

if you find that it arrived at the intersection before or at the 

same time as the car approaching on the left. The car on the right 

also had the right-of-way if it arrived so soon after the car on 



575(a) 

Continued 

the left arrived that if both had continued through at the same 

time, at the same rate of speed as they had been travelling, 

collision in the intersection would have occurred. 

3-  If, considering the speed of the cars, the width of 

the intersection, and the relative positions of the cars, you 

find that the driver of the car on the left was reasonable in 

assuming that he could safely have crossed the intersection first 

without danger of collision with the car on the right, then you 

may find that the car on the left had the right-of-way. 

4. Both drivers were obliged to drive with due care. 

A. You may find the driver not having the right-of- 
way negligent for failing to yield to the driver 
having it. 

B. You may find that the driver having the right-of- 
way was negligent if he saw or should have seen 
that an accident was likely to occur if he proceeded 
across the intersection, and he nevertheless pro- 
ceeded to cross. 



. 

575(b) 

575(b)  INTERSECTION - RIGHT-OF-WAY 

The law of Maryland provides that (Art 66 1/2 s. 231) all 

vehicles shall have the right-of-way over other vehicles approaching 

at intersecting public roads from the left, and shall give the right- 

of-way     to those approaching from the right. 

This law applies to vehicles approaching an intersection so 

as to arrive thereat or about the same time. 

If, therefore, the driver of an unfavored vehicle, sees a 

favored vehicle so far away that, if driven with reasonable speed, 

it would not arrive at the intersection at or about the same time as 

the favored vehicle, then the unfavored vehicle is not required to 

give the right-of-way to the favored vehicle. 

It is the duty of the unfavored driver to use reasonable care 

to see vehicles on an intersecting road, to Judge their speed, their 

distance away, and to determine whether they will arrive at or about 

the same tine. Failure to use such care constitutes negligence, 



575(b) 

Continued 

There is also a duty of the driver of the favored vehicle 

to use ordinary care In approaching and driving Into or through 

an Intersection, and his failure to do so constitutes negligence 



vJ-Xi^ 
JBa ^  '  SISSBGS T50mSTYT,

DAMAGE AND PERSONAL INJURY FROM A COLLISION 
OCCURRING IN THE OPEN COUNTRY AT AN UNCONTROLLED INTERSECTION 

Mr. Foreman and members of the Jury: 

The facts in this case are quite simple, although seriously disputed 

by the two sides who have been heard by you.  It is your responsioilit:- 

to evaluate this testimony and to decide what the true facts are.  You 

must weigh the evidence and determine the credibility of the witnesses 

whom you have heard and decide what really happened in connection with 

the episode in which the plaintiff claims to have been injured.  Any- 

thing the Court may say concerning the facts will be advisory only, anc1 

we will refer to the facts chiefly for the purpose of bringing clearly 

into focus the factual problems which you are called upon to solve. 

There are some principles of law which you must know about, and 

the Court will instruct you concerning these. You are bound by what 

the Court says concerning the principles of law which were involved, 

but primarily Wt is a question of fact and your determination controls. 

The collision referred to in this case occurred in the open country 

at an intersection of what is known as the Johnstown Road, which runs 

roughly East and Vest, with the Barstow Road, which runs approximately 

North and South.  The intersection of these two roads is not controlled 

by any signal or other device, and there is no stop sign against traffic 

on either of these roads. 
/v. 

The plaintiff was driving East on the Johnstown Road, and approached 

this intersection from the Vest. The car operated by tfce defendant was 

driving South on the Barstow Road, and approached the intersection from 

the North.  In this situation, te+re plaintiff was on «2*defendant• a 

right and, under the law of Maryland, was given the right of way, because 

the statute controlling this situation provides that the car on the 

-1- 
;/ 



JBG #5 (Contd.) 

right at an uncontrolled intersection has the right of way over the 

car on its left. 

The defense in this case is that the defendant, on approaching 

the intersection, looked both ways and could see no approaching traffic 

on the Johnstown Road, but that before he could cross the intersection, 

the plaintiffs car appeared around the curve in the Johnstown Road at 

a speed which was greater than vas reasonable and proper under the cir- 

cumstances and which made it impossible for fe^defendant to avoid the 

collision. 

The Court instructs you, as a matter of lav,, that ordinarily speed 

on the part of the driver of a favored car, that is, a car which has 

the right of way under the circumstances of the particular case, is 

not relevant, because regardless of speed, the favored car has the right 

of way.  However, if the speed of the plaintiff-s car was so great as to 
Mr 

deny the defendant an opportunity to see him in time to yield the right 

cf way to him, and if that speed was in excess of the speed limit estab- 

lished for that roadway, or if it was greater than was reasonable and 

proper under all of the circumstances, such speed may be found by you 

to be contributory negligence on the part of the plaintiff in this case 

and defeat any right of recovery he might otherwise have. 

With respect to the question of primary negligence, that is, whether 

the defendant in this case failed to exercise due and proper care in the 

operation of his automobile, the burden of proof is on the' plaintiff, 

to satisfy you by a fair preponderance of the evidence that your answer 

should be in the affirmative on this issue.  However, on the issue of 

Hi*.. 
contributory negligence, that is, whether the plaintiff exercised due 

and proper care in the operation of his automobile, and that, if he 

-2- 



JBG #5 (Contd.) 

failed to do so, this contributed toward the happening of the collision 

In which he was hurt, the burden Is on the defendant to show by a fair 

preponderance of the testimony that the plaintiff was guilty of con- 

tributory negligence, and that this contributed toward the happening 

of the collision. 
Ac. 

If you find your verdict In this case for the plaintiff, you are 

entitled to take Into account, and to allow hltn compensation for, the 
a 

following Items of his claim:/, he claims that his automobile was a total 

v;reck, except for small salvage value, and Counsel have agreed that his 

loss In this respect was $750.00, which Is the amount which you should 

allov. with respect to this element of the plaintiff's claim If your 

verdict Is In his favoig)Aie claims that he had compound fracture of the 

right leg and was required to Incur hospital bills In the amount of 

£550.00 because thereof.  If you find that this Is a reasonable charge 

for these hospital services, this amount may be allowed by you.  He 

has presented the bills of two doctors, and if you regard their charges 

as proper and reasonable under the circumstances, you may allow such 

sum as will reimburse the plaintiff for these bills*' He also was 

employed at the time of this accident, and the testimony indicates that 

he was unable to return to his Job for eight weeks.  If you find this 

to be true, you may allow him such sum as will compensate him for his 

lost earnings. 'You are also entitled to consider the pain and suffering 

to which he was subjected by reason of the injuries described in the 

evidence.  The Court can give you no yardstick by which you can measure 

pain and suffering, but you are directed to use your practical common 

sense in an effort to arrive at a sum which will be fair, both to the 

plaintiff and to the defendant, concerning an allowance for the pain 

>rJ. A^^VW^ w-KJ\ A* ustMkMwd -3- 
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578 DUAL HIGHWAY 

I instruct you that: 

For the purposes of traffic regulation by automatic light, 

a dual highway, consisting of two roadways, divided by a median 

strip (up to 18 feet wide) is regarded as one roadway, and persons 

or vehicles starting to cross it on a green light have the right to 

complete the crossing of the entire highway, and not merely to the 

median strip. 

206 Md 407 
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JBG #6 - INSTRUCTIONS IN A CASE SUBMITTED TO THE JURY ON SPECIAL ISSUEf 
BECAUSE OF CONFLICTING CLAIMS AMONG THE SEVERAL DEFENDANTS. 

This suit grows out of a four-car collision.  Plaintiff A t^.lJUF 

was driving East on the dual highway when defendant B approached \ I—, 

the dual highway from the North on Stonelelgh Road, an unfavoi^dri, 

road, and collided with the V/est-bound car on the dual highway, 

and that car, driven by Defendant C, crossed the median strip 

and struck the Plaintiff's car In a head-on collision.  Defendant 

D was driving East on the dual highway, following Plaintiff A, 

and ran into the rear of A•s car after It had collided head-on 

with Defendant-JC's car.  The Defendant D has filed a cross-claim 

against the Plaintiff A, Defendants B andJC.  Defendant] C has filed 

a cross-claim against Defendant B. 

After the usual cautionary Instruction and concerning the burden 

of proof to the jury, the instruction should continue to this effect: 

In view of the fact that this case is complicated by a four-car 

collision in which various persons Involved have claims and counter- 

claims against each other, the Court has concluded that the case will 

be submitted to you on what we call "special Issues," rather than to 

ask you to resolve the case by general verdicts.  This means that the 

Court will propound to you certain specific questions of fact which we 

ask you to answer.  These questions are listed on a sheet of paper, and 

the Foreman is requested to write on this sheet your answers to the 

several questions as you arrive at your answers. We are sure you will 

find this to be much simpler than to try to resolve the case by a 

series of general verdicts.  These questions are as follows: 

(1) V/as the Defendant B guilty of negligence in the operation 

of his car which was a proximate cause of the collision be- 

tween the car of Defendant C and the car ofAPlaintiff? ^^ • 

Answer Yes or No. -1- 



JBG #6 (Contd. ) 

(2) V^as the DefendantC guilty of negligence which caused 

his car to collide with that of Plaintiff A? 

Answer Yes or No. 

(3) Was the Defendant D guilty of negligence which contributed 

to the collision between his car and that of Plaintiff A? 

Answer Yes or No? 

(4) Was the Plaintiff A guilty of any negligence which contributed 

to the collision between his car and that of Defendant D? 

Answer Yes or No. 

(5) V-'ere any of the injuries sustained by the Plaintiff received 

in the collision of the Plaintiff's car with that of DeTen^ant 

B?  Answer Yes or No. 

(o)    Were any of the injuries received by the Plaintiff received 

in the collision between the car of the Plaintiff and that 

of Defendant D?  Answer Yes or No. 

(7) What sum would be fair compensation to the Plaintiff with 

respect to all of the injuries sustained by him in the col- 

lisions described in the evidence?   $ 

(8) Of this sum, how much of the damages, in dollars, is the 

result of the injuries sustained in the initial collision 

between the car of A and the car ofJC?   $ . 

You will understand that the law of the State requires that all 

persons using the highway are required to exercise due care in the 

control and management of their respective vehicles, that is, the care 

and caution which a reasonably prudent person would have exercised 

under like circumstances.  In addition to this general rule, we instruct 

you that the undisputed evidence in this case shows that there was a 

-2- 
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stop sign against the Stoneleigh Road on which the Defendant B was 

approaching the dual highway.  Under these circumstances, it was his 

duty to stop before entering the West-bound lane of the dual highway 

and to yield the right of way to traffic approaching thereon.  If you 

find that he failed to stop or that he failed to observe the car of 

the Defendant C approaching on the dual highway, you are Justified in 

inferring negligence on his part. 

The Court instructs you that the uncontradicted testimony in this 

case discloses that the speed limit on the dual highway was sixty miles 

per hour.  If you find that either DefendantSc^or Defendant D was 

driving his car at a speed in excess of sixty miles per hour, and that 

the happening of the collision in which their respective cars were 

involved was contributed to by such excessive speed, you may find that 

they were respectively guilty of negligence contributing to the collision 

in ^hich their respective cars were involved. 

With respect to the collision between the car operated bv the 

Deiendant D and that of the Plaintiff A, you are instructed specifically 

that the driver of a car following another is required to keep a sufficient 

distance between his car and the car ahead of him to enable him to stop 

his car, or to turn aside, and thus avoid a collision in the event an 

emergency should occur.  The lav does noi, set up a specific distance, 

but the interval is that which an ordinarily prudent person would maintain 

under like circumstances, giving consideration to the type of pavement, 

conditions of light, whether the pavement is wet or dry, and--most 

important of all--the speed at which the respective cars are travelling 

If you find that the Defendant D failed to keep a sufficient interval 

Between his car and that of the Plaintiff A, or that he was travelling 
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at a speed greater than was reasonable and proper under the circum- 

stances, you would be Justified In finding that the Defendants/as 

ne-llgent in connection with the collision in which his car was in- 

volved.  If, on the other hand, he maintained a proper interval, be- 

tween his car and that of the PlaintiffTso that he could have brought 

his car to a stop, or otherwise have avoided the collision under ordina: r 

circumstances, but that the collision between his car and that of the 

PlalntlfrA was due entirely to the fact that the progress of the 

Plaintiff's car was suddenly and without warning arrested by » head-on 

collision v-:ith the car of D, then you would be justified in finding 

that so far as D is concerned, the accident was unavoidable. 

-4- 



579 BOULEVARD INTERSECTION 

The law requires that the driver of a vehicle approach' 
Ing a stop sign at a boulevard shall both (1) come to a full 
stop, and (2) yield the right-of-way to a vehicle on an Inter- 
secting highway. 

Failure to do either by the driver on the unfavored 
highway constitutes negligence, and If such failure contributed 
substantially to an accident with a car on the favored highway, 
you should find the driver who violated the rule negligent. 



579 BCWUB7AI© WTBRSECTIOII 

a. Basic Duty - 

The law requires that the driver of a vehicle 
approaching a stop sign at a boulevard shall both (1) come to 
a full stop, and (2) yield the right-of-way to a vehicle on 
an Intersecting highway. 

Failure to do either by the driver on the un- 
favored highway constitutes negligence, and If such failure con- 
tributed substantially to an accident with a car on the favored 
highway, you should find the driver who violated the rule negli- 
gent. 

b. Excessive Speed or Position of Favored Vehicle - 

An unfavored driver who enters a boulevard without 
giving the right-of-way to a vehicle on the boulevard Is not ex- 
cused by: 

(1) Excessive speed of the vehicle on the 
boulevard. 

(225/526) 
187/174 

[165/32 ; 

(2) The fact that the vehicle on the boulevard 
was on the wrong side of the road, or In the 
wrong lane. 

(225/526) 
(209/526) 

c.  Stop Sign and Red Light Same - 

The effects of a stop sign and a red traffic light 
are the same with respect to duties under the boulevard law. 

  (225/U2) 
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d. Slow Sign - 

A slow sign on a boulevard does not affect the right- 
of-way of a vehicle on the boulevard. 

(187/174) 

Extent of Intersection - 

The duty of a driver entering a boulevard to yield 
the right-of-way to vehicles on the boulevard is not confined to 
the exact confines of the Intersection, but extends also until 
he has entered the proper lane and attained a speed which does 
not interfere with traffic on the boulevard, or until he has 
gotten all the way across the boulevard. 

(226/198) 
(215/43 ) 
(211/568) 

f. Divided or Dual Highway - 

A divided highway (dual highway) is a single road- 
way, and a highway crossing it creates a single intersection, 
entitling any vehicle which enters it on a green light to com- 
plete its crossing of both traffic lanes. 

(206/407)  • 

«•  Necessity of Stop Sign - 

erected.    ** con8tltute a boulevard, a stop sign must be 

(197/130) 
h» Turning Into Wronp; lane - 

i• o *.« ,.  Tu^ng Into a wrong lane of a boulevard, and eaua. 
o^y^*• colll8lon institutes a failure to S^'tSTr^: 

(226/198) 
*-• Blocking Intersection - 

••r^i-.,.     Blocking of boulevard Intersection by a tractor- 

(226/198) 
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J. BLcyellat - Anlaal Drawn VehicleB - 

The duty of a bicyclist, or the driver of an animal 
drawn vehicle, to obey a boulevard stop sign Is the same as that 
of a motorist. 

(229/59 ) 
(211/568) 

k. Pedestrian - 

A pedestrian Is not bound to obey a stop sign. 
(228/73 ) 

1. Contributory Negligence of Favored Driver - 

The driver of a vehicle on a boulevard may be con- 
tributorily negligent - 

(1) Qr failing to avail himself of the last clear 
chance to avoid the accident. 

(186/218) 

(2) Qr failing to see a large object such as a 
tractor-trailer blocking the roadway, or a 
passenger car 1/3 block away. 

(225/339) 
, v (226/198) 
(3) A driver who collides with another because 

of a defective light at an Intersection which 
showed green for both vehicles is not negligent. 

(202/2531 



JBO #1 - RIOHT-ANOLE COLLISION AT INTERSECTION, CONTROLI£D BY" AUTO- 
MATIC SIGNAL "~  

Mr. Foreman, ladies and gentlemen of the Jury: 

The testimony In this case has now been completed and the next 

order of business is for the Court to instruct you with respect to 

the law in this case and your duties in connection with its final dis- 

position. 

There are some principles of law which you must know about, but 

primarily this case is a question of fact which you must resolve.  The 

facts are peculiarly your responsibility, and the Court will refer to 

them only for the purpose of bringing clearly into focus the factual 

problems which you must resolve. You must determine the weight of the 

evidence which you have heard, andthe credibility of the witnesses who 

have testified, ^e. etjLJL   Hlk   1Z£v*a^^   Ufa J^t**   UAX^U. 
^   JbJbuiu t* w.  &* COB   ()<W4  L* &   >bk hM£) • 
1J  In the first place, the Court wants to Inform you that the burden 

of proof in this case is upon the plaintiffvand the plaintiff, in order 

to be entitled to recover, must convince you that the facts In the case 

are as claimed by the plaintiff.  If, after hearing the evidence and this 

discussion of the case by the Court, and the argument of Counsel, which 

you will hear in a few mlnufcftfr, you are not convinced by a fair preponder- 

ance of the evidence that the plaintiff is entitled to recover, then, in 

that event, your verdict in the case should be for the defendSn^Tbecause 

that would mean that the plaintiff had not met the burden of convincing 

you by a fair preponderance pf the evidence that the plaintiff is entitled 

to recover. 

This case involves an automobile collision which occurred at two 

Intersecting streets or roadsv This intersection was controlled by traffic 
/0*.3*   *-</.   OttrnM*.     b   **       -^ TT 



JBO #1 (Contd.) 

lights, which we will discuss in a few moments. We want to say first, 

however, that all persons who use the highway are required to use due 

and proper care. That is to say that each of the persons using the 

highway is bound to use, for his own safety and that of others, the 

care and prudence in connection with the operation of his automobile 

which an ordinarily prudent person would have used under Jike circum- 

stances, and the failure to use that care might result in negligence 

on the part of the person concerned and make him liable for mishaps to 

others.  In addition to this general rule, there is a provision in the 

Maryland law for the installation by the proper authorities of traffic 

control signals at/bustoNintersections. There was such a traffic control 

at this intersection at the time of the collision referred to in the 

evidence.  The parties have agreed that at the time of the occurrence, 

this traffic signal was operating properly; that is to say, when the 

light was green with respect to traffic on ^po-gca^j it was red with 
QA *>* respect to the traffic on tfte other and interseatlng road. 

There is a sharp conflict in the testimony as to which of the 

lights was red, denying passage to traffic on that road, and w! Mch 1 had 

the green or "go" signal. This is a conflict in the testimony which 

you must resolve, and you are directed to weigh all of the evidence 
and 

carefully<to reach your determination based upon what you conceive to 

be theT^bight of the testimony in the case. The only qualification or 

addition the Court feels it necessary to make is to point out to you 

that Just before a light turns from green to red, there is a cycle of 

amber light, or "caution" light^to warn incomin*.drivers that their 
7^ a^S^ JMr M*** fK JUCA J*^fc imk flfo £^*A M*** «* •» it _ wJo 

signal is about)to turn against them. AIf a Idrivep enters the inter- 

section on the green light, he is entitled to go through the inter- 

section and be out of harm's way before the traffic on the Intersecting 

-2- 
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road Is Justified in entering the intersection. 

a*i aJ^s    its Jfft 

If your verdict in this case is for the plaintiff^- you are J 

entitled, in determining the amount of the damages to be awarded to 

him, to take into account the plaintiff's out-of-pocket expenses, in- 

cluding repairs to his automobile, hospital bills, doctors' bills and 

any other expenses which he may^ have ^stab^shed to your 

by 

y other expenses which he may have established to your satisfj 

the^evidence.. /You may also giv0 consideration to allowing h 

tisfaction 

him suc/h 

sum as will fairly compensate him for his pain and suffering incident 

IMO. 

\i ^ O J 

loss of earnings during his convalescence, you are entitled to allow 

him such sum as will reimburse him for this loss of earnings, 
/ 

There is evidence in the case tending to show that the plaintiff 

sustained some scarring about the face, which will be in the /nature of 

a permanent condition, and he has sustained a limp in one pt  his legs 
/ 

which the doctor described as probably permanent. You will recall that 

the doctor's testimony was that the leg had reached its maximum recovery, 

and that in his opinion the limp which was described by the witness and 

by the plaintiff, and perhaps observed by you, will continue to be a 

permanent condition.  If you find that t&  be true, you are entitled to 

award also to the plaintiff such sum as will fairly compensate him for 

this permanent injury. 

-3- 



585 - 587 

535 - 587 OBSTRUCTIONS 

I instruct you that when a driver's vision is obscured for 

any reason, it is his duty to take such precautions as are reasonable 

to discover whether the way is clear to avoid injury to any person. 

Such precautions include stopping,^slowing, sounding warning 

signals, or otherwise. 

This duty applies to obstructions to vision by any means, 

whether on or off the highway, including: 

a. fog 
b. snow 
c. rain 
d. darkness 
e. dust 
f. trees 
g. shrubbery 

h. foliage 
i. poles 
j. glare fran approaching vehicles 
k. vehicles, parked 
1. vehicles, moving 
m. construction works or materials 
n. any other means 

It is for you to say whether did or did not take 

such precautions. 229 Md 59 
225 Md 278 
227 Md 526, 531 
219 Md 41 
213 Md 53 
195 Md 241 
171 Md 77 
166 Md 217 
162 Md 549 
140 Md 673 

Szj • ^(- 
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Continued 

Note - Driving at 30 - 40 mph toward lights of an oncoming vehicle 

is not negligence per se 
162 Md 209 

A person approaching an obstruction in his own lane is not 

required to yield the right-of-way in his own lane 
227 Md 531 

A driver of a disabled truck is not required to remain with 

the truck, and may leave it for 45 minutes to obtain help, if he 

has put out flares or reflectors as required by statute 

194 Md 81 

$atebte *[ 
0 • o c5a^ W ^3^ 



630 

630 TRACTOR-TRAILERS 

One circumstance you must consider in determining the 

amount of care required is the nature of the vehicle being driven. 

If was operating a tractor-trailer, he should 

exercise more care than if he were driving a smaller vehicle. 

This is because of the greater potential danger arising from the 

use of such heavy and unwieldy vehicles. 

* 

211 Md 504 
223 Md 362 
195 Md 525 
202 Md 32 
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640 EMERGENCY VEHICLES 

One circumstance you must consider in determining the amount 

of care required of any person is the nature of the vehicle being 

driven. 

In this case was driving an authorized emergency 

vehicle responding to an emergency call. 

(If there is a conflict about whether he was responding 
to an emergency call;  was responding to an 
emergency call if he haci  reasonable grounds to believe 
that there was an emergency to which he should respond 
in his line of duty). 

In such a situation, we can all recognize the need for 

prompt and unusual action. 
189 Md 428 

In such a situation, a driver is not bound to observe the 

ordinary rules of the road as to speed, right-of-way, traffic 

signals, etc, 
226 Md 363 

However, it is still the drivers duty - 

1. To warn the public by bell (siren, or exhaust* 
whistle). 

2. To slow down and proceed cautiously if he goes 
through a traffic signal. 

3. To drive with due care for the safety of other 
persons.  In determining what is due care you must 
consider the nature and urgency of the emergency 
and all other circumstances. 

219 Md 75 
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655 COMMON CARRIERS 

The operator of a (bus, taxi, street car, etc.) owes to its 

passengers the duty to exercise the highest degree of care for 

their safety consistent with its practical operation as a carrier 

of passengers. 
185 Md 85 
183 Md 557 

This duty exists while the passenger is entering and leaving 

the vehicle as well as during the journey. 
224 Md 242 
183 Md 557 

Although this places on the driver a higher duty of care 

than is borne by the ordinary motorist, it does not mean that the 

(bus, taxi, street car, etc., company) will be responsible for any 

injury that occurs to a passenger.  There must be some fault on 

the part of the company or its agent to justify imposing liability. 

211 Md 529 
222 Md 433 



710. PEDESTRIANS 

The law gives the right-of-way to pedestrians at 
street crossings and to motor vehicles between crossings. 



710 PEDESTRIANS 

Basic Duties - 

(1) The law gives the right-of-way to a pedestri- 
an at a street crossing (whether marked or 
not) and to a motor vehicle between crossings. 

(167/339) 

(2) 

(3) 

(4) 

The right-of-way Is not absolute, and even 
though a pedestrian or a motorist may have the 
right-of-way at a crossing, each Is neverthe- 
less (still) bound to use such care as a reason- 
able man would use to see and hear what a 
reasonable man should see and hear, and to pro- 
tect himself and others against danger. 

;167/339; 
226/121, 
223/564 
'217/290; 

A pedestrian who starts across a street at an 
Intersection upon a green light, or without a 
light, has the right-of-way over vehicles un- 
til he has crossed the roadway, even after the 
light has changed to red. 

(194/550) 
(164/125) 

A pedestrian Is not bound to obey a stop sign 
at an Intersection. He has the right-of-way 
over an oncoming vehicle and may cross a 
boulevard In front of It. 

(228/73 ) 

(5) It Is not unlawful for a pedestrian to cross a 
street between crossings, but In doing so he 
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must use a higher degree of care (the greatest 
care 222 Md. 106) than Is required at a place 
where he has the right-of-way In order to avoid 
Injury. 

(167/339 
(217/291) 

b. Definitions - 

(1) A pedestrian's crosswalk, where marked, is 
the area included between the lines marking 
it.  In the absence of marked lines, it is 
the area formed by projecting the building 
line and the curb. 

(19V550) 

(2) The Junction of a dead-end street with 
another street, i.e., a T Junction, is a 
crossing within the meaning of the law. 

(187/613) 

(3) A crossing between street intersections 
in a residential area, not marked, but as 
to which there is evidence of customary 
use, is not a crosswalk within the meaning 
of the law. 

(214/^3) 
(199/521) 

(4) The rights of a pedestrian at a crossing 
where several streets come together and 
where crosswalks are not marked, are the 
same as those at a "regular" or right-angle 
intersection. 

(151/226) 

c. Right to Assume Others Will Do Duty - 

A pedestrian who has the right-of-way may assume 
that where it is reasonably possible, a motorist will yield that 
right-of-way to him. , *.   , 

(167/339 
(217/253) 

d. Contributory Negligence - 

(1) A person who leaves a place of safety and 
walks into a place of danger is guilty of 
contributory negligence. 

'227/537 
222/106 
222/297, 
228/454, 



7.^ 
(2) A pedestrian who has the right-of-way may 

nevertheless be guilty of contributory 
negligence If he leaves a place of safety 
for one of danger without taking adequate 
precautions to avoid Injury. 

(228/454) 

(3) It Is not (prlma facie) necessarily negli- 
gent for a pedestrian to cross a street 
between street crossings. You must Judge 
his conduct In the light of all the circum- 
stances. 

(163/335) 
(222/126) 
(166/33 ) 

(4) A person Is deemed to leave a place of safe- 
ty when he extends only his arm or other 
part, but not all, of his body Into a place 
of danger. 

(222/367) 
(198/216) 

(5) A person who suddenly walks, or runs, out 
Into a street In front of a moving vehicle 
Is negligent If you find that such conduct 
was not reasonable. 

(203/244) 
(199/16 ) 

(6) A pedestrian who steps onto a safety Island 
while crossing a street abandons his right- 
of-way to vehicles proceeding on the highway. 

(222/367) 

(7) A pedestrian who sees a vehicle coming on the 
proper side of the street Is not bound to 
keep on looking to see whether It will change 
Its course to the wrong side of the street. 

(163/992) 

(8) It Is negligence for a person to enter or 
leave a standing vehicle on the side on which 
traffic Is moving without taking care to see 
that he can do It with safety. 

(225A6 ) 

(9) A pedestrian at a corner Is negligent If he 
does not look to see what traffic Is on the 
street that he Is crossing, but he Is not 
bound to observe traffic on the Intersecting 
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street. He Is entitled to assume that a 
car from the Intersecting street will give 
him a signal or yield the right-of-way. 

(10) It Is not contributory negligence for a 
pedestrian who has started to cross a street 
and who sees a car during his crossing driv- 
ing towards him on the wrong side of the 
street, to turn back In order to reach a 
place of safety. 

(163/418) 

(11) A pedestrian who frequently visits or Is 
present at a crossing, or private premises, 
must be regarded as familiar with Its special 
conditions and hazards, and assumes the risk 
of such dangers If he uses them. 

e. Motorist's Rights and Duties - 

(1) The driver of a motor vehicle must use a 
high degree of care at an Intersection. He 
must use a higher degree of care than a 
pedestrian (because of the great harm that a 
car might do to a pedestrian). 

(196/465) 

(2) A motorist must use a high degree of care 
at a crosswalk. 

(185/1 ) 

(3) A driver has no duty to anticipate that a 
pedestrian will cross a highway (street) 
between crosswalks. 

(194/550) 

(4) If a motorist Injures a pedestrian while 
driving at excessive speed, you may find him 
liable If the excessive speed caused or con- 
tributed to the accident. 

(226/121) 

f. Passing Stopped Vehicles - 

When a bus Is stopped at a crossing, and a passen- 
ger who has alighted crosses the street In front of the bus and Is 
struck by a car passing the bus. It Is a question for you as to 
whether the pedestrian or the passing motorist was negligent. 

Welzet v. List (l6l/28 ) 
Brown v. Bendlx (187/613) 
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715 BICYCLIST 

A bicyclist must obey the motor vehicle rules. 

229 Md 59 

, 
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720 PASSENGERS 

was a passenger in   's car at the time 

of the accident (Question of law, to distinguish from master- 

servant relationship, etc.). 

The fact that the driver may have been negligent does 

not mean that a passenger in the car was also negligent. 

A passenger has a duty to exercise reasonable care for 

his own safety and that of others. 

• Ordinarily, a passenger is not under a duty to warn the 

driver of dangers or to concern himself about traffic conditions 

or the operation of the car. Circumstances care, (?) however, 

and there are times when a passenger exercising reasonable care 

should take some active measures to protect himself. For example - 

1. If he knew of the danger which is likely to cause 
injury and he has no reason to believe the driver 
knows it exists, he should warn the driver. 

2. If he is aware that the car is being driven 
negligently and he has an opportunity to 
protest, he should do so. 
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Continued 

It is for you to say, considering all the circumstances. 

whether failed to act as a reasonably prudent person 

while he was a passenger in s car. 
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735 CHILDREN 

The presence of children in the vicinity is a circumstance 

to be considered in determining whether the manner in which a 

person is driving is negligent at any particular time. We all 

know that children generally act with less Judgment and care than 

adults do. A driver must, therefore, exercise greater caution 

when he knows or should know that children are in the vicinity. 

1. The type of neighborhood, time of day, proximity 

of schools, etc. are sane of the factors to consider in 

deciding whether a reasonable person would have realized 

children might be in the vicinity, and the speed and care 

with which a reasonable person would have driven under 

the circumstances. 

2. If a driver hits a child on the street, it is 

for you to decide whether he was driving negligently at 

the time or whether he should have seen the child sooner 

than he did, or whether he could reasonably have avoided 

the accident, 
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Continued 

3. If a child appears in the street suddenly and un- 

expectedly, a driver is not negligent in hitting him un- 

less at the time he was driving without the proper degree 

of care and attention. 

4, A child may be contributorily negligent. However, 

in determining whether he was negligent or not, you must 

judge his conduct by the standard of the average child of 

his age, experience and intelligence under similar circum- 

stances . 
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735 NEGLIGENCE - INFANT 
Illinois 10. Ot? 

A minor child is not held to- as high a standard of care 

as an adult. 

Ordinary care with respect to , a minor, means 

that degree of care which a reasonably careful minor (child) 

of his age, mental capacity, and experience, would use under 

circumstances similar to those shown by the evidence. 

The law does not say how such a person (child) would 

act under these circumstances.  That is for you to decide 
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JBG #3 - INVOLVES AN INSTRUCTION HAVING TO DO WITH A PERSONAL INJURY 
CLAIM BY A TEN-YEAR-OLD LAD WHO WAS HIT WHIIE CROSSING A 
STREET, BY AN AUTOMOBILE DRIVEN BY THE DEPENDANT. 

Mr. Foreman and members of the Jury: 

There are some principles of lav? which you ought to know about, 

and concerning which the Court will instruct you in a few minutes. 

However, I am sure you will understand from the evidence in this case, 

that primarily this case involves a dispute of the .fact with respect 

to  how the collision occurred between the plaintiff and the car operated 
Mr,   JD K 

by the defendant^ You will understand, of course, that the determina- 

tion of the facts will be your responsibility. You must weigh the 

evidence and determine the credibility of the witnesses who have testi- 

fied, and the Court's reference to the facts will be only for the purpose 

of bringing clearly into focus the factual problems which you will be 

called upon to resolve. 

We should inform you first that the burden of proof in this case 

is upon the plaintiff^ to establish by a fair preponderance of the 

evidence that he is entitled to recover in this case.  Now the defend- 
AV D 

ant contends that while he was not guilty of any act of negligence on 

his part, entirely irrespective of that the plaintiff here has no right 

to recover, nor does his father.'because he is barred by the—doctrine 

o£ contributory negligence. 

In a suit of this sort, any concurring negligence on the part of 
fehr   Arfrnt 

the plaintiff, which directly contributed to the happening of the acci- 

dent, will bar recovery by the plaintiff.  However, in this case, be- 

cause of the tender years of the plaintiff, he is not charged with the 

same degree of care as would an ordinary adult person.  Ordinarily a 

plaintiff in this type of action is charged with exercising the degree 

-1- 
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of care which an ordinarily careful and prudent person would have exer- 

cised under like circumstances. This contemplates the degree of care 

which an ordinary, prudent and adult person would exercise.  However, 

this lad is not charged with that degree of care.  He is charged only 

with that degree of care which a child of his age and experience would 

reasonably be expected to exercise under like circumstances. 

There is a sharp conflict in the testimony and consequent diver- 

gent claims by the respective parties about how this accident happened. 

Perhaps it would be helpful to you if the Court reviews the claim of 

both sides, so that you will see clearly the area of dispute which you 

must resolve. 

The plaintiff^claims that^Peter Plaintiff, who was aged ten years 

at the time of this occurrence, was playing ball on the school athletic 

ground^and, because a ball escaped into the a4^a«ent street, Peter started 

into the street to retrieve the ball; that before entering the street he- 

carefully looked in both directions, and, seeing no traffic approaching, 
Mr.   Parent 

he  proceeded after the ball.  The-^lain^ff further claims that the 
Air D 

defendant approached the area at a high rate of speed, and either did 
A 

not see Peter or, if he saw him, negligently failed to avoid striking 

him. 

On the other hand, the defendant claims that he was driving slowly 
__j   --  .. w4ujk »o »«/!f«i to h'    . m p h. 
and well within the speed limit for the area being traversed, because'' ) 

A 
he knew of the playground area.  He claims he didn't see Peter until 

he bounded out between two parked cars and ran into the side of the 

defendant's car. 

This presents a serious dispute of fact, crucial to the decision 

of this case, and, of course, you have the responsibility of determining 

-2- 
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what the true facts are. 

The Court informs you that It was the defendant's duty to drive 

his car at a speed that was reasonable and proper under all of the cir- 

cumstances, and to keep a lookout such as would have been kept by a 

reasonably prudent person under like circumstances.  On the part of the 

piairrtrtfr, we wish to say that it was his duty, when he decided to go 

into the street after the ball, to exercise the degree of care and caution 

that an ordinarily prudent lad of his age, and with his experience, would 

have exercised under like circumstances. 

If your verdict in this case is in favor of the plaintiffs, you 

are instructed that there are two different claims, one on behalf of 

Peter personally, and one on behalf of John Plaintiff, Peter's father, 

and different rules apply to the amount of the verdict with respect to 

each of these two plaintiffs.  As regards Peter's claim, his claim is 

limited to pain and suffering attendant upon his convalescence and 

reasonably certain to continue in the future.  If you find from the 

evidence that a second operation will be reasonably necessary to restore 

Peter's leg to normal use, then you may also allov; Peter such reasonable 

sum as will fairly compensate him for the pain and suffering which is 

reasonably certain to result from the second operation and during his 

convalescence therefrom.  The medical testimony indicates that Peter 

may expect a complete recovery from the accident, and that there will 

be no resultant permanent injury, except for a scar in the area where 

the Injury occurred. You may, if you find that scar is a substantial 
h'ltrt 

detriment to him, allow such sum as would reasonably compensate/for thac 

permanent defacement. 

As regards the father's claim, you are informed that the right of 

-3- 
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the father to recover Is entirely contingent upon Peter's right to 

recover, and if you find your verdict for Peter, then you may also 

allow the father such sum as will reimburse him for the out-of-pocket 

expenses incurred by him in the care and treatment of his son, including 

the hospital and medical bills thus far incurred, plus such additional 

like expenses as you find will be reasonably necessary to incur in the 

future. 

-4- 
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7^5 WORKERS ON HIGHWAY 

Rights - 

Duties - 

A worker on a highway who, in the course of his work. 

creates a hazard to others, must take reasonable precaution 

by signs or otherwise, to warn others using the highway of 

the danger to himself and to others, 

225 Md 278 
158 Md 328 
204 Md 94 
171 Md 460 
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